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ABSTRACT 

 
The right to terminate employment contract under Civil and Commercial Code and 

related labor laws prescribes that both parties are entitled to terminate the employment contract 
with the cause of termination under conditions in the employment contract or other cause (s) as 
prescribed by the laws. However, in practice the employee cannot exercise the right to terminate 
the contract under the conditions in the employment contract since the employment contract is 
drafted by the employer in standard form format. Moreover, from the study on the event of 
termination as prescribed by laws, there is no legal provision prescribe the right to terminate the 
employment contract for employer and employee equally as both parties should be entitled   
mutually.    

 From the study, even the current labor laws intend to protect employee to obtain the 
utmost fairness, some provision of the law still contains certain flaw which entitles employer the 
right to terminate the employment contract immediately and unilaterally. There is no law 
protecting the employeers right in case of immediate termination from the major default of 
employer or the act which is unbearable to employee to stand and remain working.  Besides, Civil 
and Commercial Code, Book 3, Title 6, on Employment Contract, Section 583 and the Labor 
Protection Act of B.E. 2541 shows the problem that the laws do not mention the ground for an 
immediate termination by employee, the employerrs liability for employee, method and result of 
the immediate termination by employee, therefore employee is not sufficiently protected under 
the purpose of the laws. 
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From the aforesaid problem, the writer therefore proposes guideline to solve the 
problem by amending the laws concerning with immediate termination of labor contract. The 
laws should be added the cause of termination from the major default of employer and the cause 
of immediate termination in case the employer becomes solvent or bankrupt, method and result of 
immediate termination by employee in order to efficiently apply with the current labor laws and 
in line with the labor lawsr purpose and also appropriated with the current economic and social 
condition. 
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���������� 
� �.�. 2468 ��������ก��
��ก�����
��� !ก"#��$�����!���%&�$' (�)�*�
ก���*ก(!&ก+�,,�������� ������ 2 !�ก-%� 2 #� � 4  ���� $(�)�*�ก��(!&ก+�,,� �!���
� 
�.�. 2472 (�)�*�ก��(!&ก+�,,�/*�(*ก(��+�,,� ������ 3 !�ก-%� 6  ���� $ก��1���������
2�$(3��� ����� 5831 (�)�*�+&�6&/*�ก���*ก(!&ก+�,,�1����������/*���$1�����ก�%����!7ก1���

���8�&9&�*$������$�����*��$1��� 2�$�����*��*กก!�� !� �#���#�)*�#�:��+&��#�������ก�
!7ก1��� ;<��$�����(:$��ก���ก��/ (�&��(�&����*$�����  

+�,,�1���������  (
=�+�,,�����>�/<����# �����$1����!�!7ก1��� (
=�+�,,��������

��(?�#�<��;<����*��>�#!�ก ���� $(�)�*��&�&ก���+�,,���
������ ��!�ก-%�(
=�+�,,������*�
������ก�*�#�(ก&�+&�6&�!�#����������@A�$��$1����!�!7ก1��� �������+&�6&����B ���:7�+�,,�����+*�@A�$
�<������ก"#��$ *��(ก&�/<��1�ก+�,,�1������ :7�+�,,�����+*�@A�$: �1���*�������+&�6&*$���(���
(��$�ก�� (��� (�)�*�ก���*ก(!&ก+�,,�1��������� ��ก�%����@A�$��@A�$#�<��(
=�97�
���8�&9&�+�,,� 
:7�+�,,�*�ก@A�$#�<��: �1���+&�6&��ก���*ก(!&ก+�,,���� �!�: �������+&�6&��ก��(��$ก��*�
:���*����*��(ก&�1�กก��9&�+�,,�#�)*ก��ก���> �9&�/*�:7�+�,,�*�ก@A �$#�<� ��� $     
 ก��(!&ก1������������(
=�
C,#�+>�:�,/*�
C,#���������
C11D��� ;<����$1���+� �
�#,�:&� ������*>���1��ก��(!&ก1���2�$*&+�� +� �!7ก1���กE�$�$���>��Dก &F�������1��#��������
�>� 1<��>��#�(
=�
C,#�/<��+7���!(
=�1>�� ���ก ����,,��&������� 583 $����/�*�ก���*�*$7�#!�$

��ก�� :)* �#�+&�6&�ก���$1���+����F(!&ก1���!7ก1������
���8�&9&�*$������$��������������(��$�
@A�$(��$  2�$���
��กG ��������,,��&�#�+&�6&�ก�!7ก1�����ก���*ก(!&ก+�,,�1��������������           
��ก�%�1�ก(#�D(ก&�1�ก@A�$��$1��� (��� ��$1���ก���>�9&�*$������$�����*!7ก1��� #�)*ก���>�

                                                 
 1  ����� 583 ��,,��& �� F��!7ก1���1��1/��:>�+���/*���$1���*���*��� $ก"#��$กE�� #�)*!�(!$����>���
��*:>�+���(��� ������(
=�*�1&%กE�� !��&��ก������
(+�$กE�� ก���>�: ��9&�*$������$���กE�� #�)*�>�
��ก��*)��*��
���+��ก�ก��
G&���&#������/*����#�!D!� ��
2�$F7ก��*��!�+D1�&�กE�� ���� ����$1���1��!�**ก2�$�&��ก��*��*ก
ก!�� !� �#���#�)*�#�+&��#������กE���. 
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��ก����B ���(
=�(#�D�#�!7ก1������*�1�>������*�
��� #�)*(�)�*
��กG ����$1���ก!�$(
=�97���
#���+&�!������� #�)*!��!�!�$ (
=���� � �F<�ก"#��$������3���*)��B กE���
��กG ����
����,,��&�#�+&�6&����ก�!7ก1������*$����� �>��#�(ก&�: �����(+�*?�:��# ���:7�+�,,�(
=�ก��/��
��*#!�ก: ��(+�*?�:�������,,��&��H6����7,�#�����*�%�1�ก���$  

ก�����!7ก1������������+&�6&��ก���*ก(!&ก+�,,�1��� ��ก�%����!7ก1���������(
=�@A�$
ก���>�9&� 2�$(#�D��ก���*ก(!&ก+�,,�1���������(ก&�1�ก@A�$��$1��� �>��#�(ก&�
C,#����+����F
� �� ���������*�
��� 

1.  : �����(+�*?�:/*�+&�6&��ก���*ก(!&ก+�,,�1���������/*���$1����!�!7ก1��� 
���������,,��&(ก��$ ก��(#�D/*�ก��(!&ก+�,,�1���������1�กก��ก���>�: ��9&� *��(/��!�ก-%�
���$���/*���$1���#�)*(#�D*)��B ก�%����������(
=�(#�D�#�!7ก1���+����F�*ก(!&ก+�,,�1���2�$
����� �!�+����F(��$ก:��+&��#��������� (#�D���������F)* ��(
=�(#�D/*�ก���*ก(!&ก+�,,�1���
�������� ;<��: �1���*���,,��&� � �!���*�*���$�D!�&�&1/*�97���*>���1���:�����ก"#��$ ��ก��
��: ��ก"#��$�#���9!���:������#�*$7���/*�(/����(1�����%'/*�ก"#��$�#���ก���+D� 
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�
��	��ก��2����&ก��
	�,.� '�&�ก��
 �
�0�
� ����
�0�
�(ก��0��	�"��0�
�(���'��
�&.� 
�
��	�%  
  '��.��0
ก� 
��
 !�
�% !����
�% 	��� !Labour% ���"#$$
0�
�����
��#3�������&ก
�
�	�� 
���
���
�	�
����1���#��0�� 0,�����
�� 
0 
ก#���
����� 
��
 !�
�% !����
�% 	��� 
!Labour% /,.����0
กก
�),กH
 �#��&3 

1)  
0�
�2ก�� L�#��
��#�S�(�"+
� ����	���
�	�
����� 
��
 !����
�% 
	�
�+,� 48��������
���ก
�� 
�
� '��� ก
�
#T�
����(����
)#�����
�0
ก����+�.� �
�
ก��"��
� ����
ก����#�� 
�
� ������+,���
�ก
� ����ก�0��( �#ก'�&�� �#ก),กH
 �����
� �#ก��� 
�	
� 48�(����#� ���48����ก��ก�0ก
�'
�.�	
ก 
�� ��� ��
�"
�
�+��ก
�� 
�
�'
�.����1����
���
�')�H@ก�0 ก�0ก
��&.���
�� 
��ก
�4��(')�H@��#
�� 

                                                 
 3  ��0�(�
 (U2V��#��
) ��'�&���� ก (2553). 	%��
�กก����	 �����. 	��
 5. 
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2)  )
"(�
0
��� ��.0&G� ')�H@�2(� ����	���
�	�
����� 
��
����
������
 !�
��2��� 
	���'�&�กก#���
�
�	�������
��#3� �
�')�H@)
"(��	�
�+,� ก
�ก��� 
�����2H���&.(#3��0� 
�,3�
1���2��	�#���
ก
�ก��� 
�#3�0�� 
�	�(�����#�"�.�/,.�� 
�#���
�(���ก
����(����%4 

0
ก� 
0 
ก#���
� � 
���
��#�ก��
���
�(�� �
0ก��
�1��"�2������
 !����
�% �
0�&
��
�	�
����	�
��#� ��� 

1) ��
�	�
�1���#.��� 	�
�+,� ����
ก��#�� 
�
��2ก�� /,.����+,�48��&.� 
�
���8�  
48��&.ก 
�#���
��
� ���48��&.ก 
�#�	
�
�� 
 /,.�	�
���
����+,�48����ก��ก
���"�� �
�0�
� �8ก0�
�
����#ก���
�&
(�
�< ���� ��ก0
ก�&3�#����+,�����
����
��	
����� 

2) ��
�	�
����
���� 	�
�+,� 48��&.	
'�&3���&
1������#���
0�
� (Wage and Salary 
earners) (
���
�	�
��&3 	�
�+,� �2����&.'�&3���&
1������#���
0�
�0
ก�
�0�
�	����#@�
� �ก(�
�#ก'�&�กก#���
 !�8ก0�
�% 

3) ��
�	�
���������&."2� 	�
�+,� �8ก0�
�/,.���8�;
��(�ก
��ก�����#��#��#$�

����
�0�
�	���	#�	��
�
� ��
�	�
��&30,�������+,�48��&.'�-�	#�	��
�
�	���67
�0#�ก
�5  

���
���กA(
� ��
�	�
����"#$$
0�
�����
����`002�#� (
�������ก�	�
��
��
���

����� �
(�
 575 	�
�+,� !"#$$
/,.��2���	�,.�'�&�ก��
 �8ก0�
� (ก��0�� 
�
��	��ก��2���
�&ก��	�,.�'�&�ก��
�
�0�
� ����
�0�
�(ก���	�"��0�
�(���'��
�&.� 
�
��	�% �#��#3� "
�
�+��ก
�������ก�����"#$$
0�
�����
�'�-��#กH��" 
�#$����#��&3 

(1)  '�-�"#$$
��	��
��2���"��67
� �#�����ก�  
  67
�	�,.� ��� !�
�0�
�%  
  (
�������ก�	�
��
�����

����� �
(�
 575 ����	���
�	�
���
 �2���/,.�(ก��
0��	�"��0�
��ก��8�"#$$
�&ก67
�	�,.�'
�.�(�����ก
�� 
�
�����	�"��0�
�(���'��
�&.� 
�
��	� 
  (
�
���
��#$$#(��2����������
� 
.). 2541 �
(�
 56 ����	���
�	�
���
 48�/,.�           
(ก���#��8ก0�
�'��
� 
�
� 1��0�0�
�"��0�
�(���'��
�&.� 
�
��	��#�'�&�ก�����
'�-��
�0�
�(#�0��� 

                                                 
 4  0�G� ')�H@�2(�. (2457). )*��������+������������. 	��
 4. 
 5  '��
 �ก���
$)���K. (2511). ก��)�,�)���-�.�/��!*���� �!�0ก������&ก��'���������ก���  
&
����-	ก���1�
��������&�)� 
&
������2����'. 	��
 1. 
 6  �
(�
 5 !�
�0�
�% 	�
���
���
 48�/,.�(ก���#��8ก0�
�'��
� 
�
�1��0�
���
0�
��	� ���	�
���
�
���+,� 
  (1)  48�/,.�����#����	�
��	�� 
�
�����
�0�
� 
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���	�
���
����+,�48�/,.�����#����	�
��	�� 
�
�����
�0�
�'�&�ก�����
'�-��
�0�
��#���� 
��ก��&�&.�
�0�
�'�-���(��2���	�
���
���
48��&� 
�
0ก��� 
ก
������(��2����#3� ���
	�
���
����+,�48�/,.�����#����	�
�0
ก48��&� 
�
0ก��� 
ก
������(��2����	�� 
ก
����7 
  (
�
���
��#$$#(�����
�"#�
#�*� 
.). 2518 ����	���
�	�
���
 48�/,.�(ก���#�
�8ก0�
�'��
� 
�
�1��0�
���
0�
��	� ���	�
���
����+,�48�/,.�����#����	�
�0
ก�
�0�
��	�
ก��� 
ก
���� ��ก��&�&.�
�0�
�'�-���(��2��� 	�
���
���
48��&� 
�
0ก��� 
ก
������(��2���
���	�
���
����+,�48�/,.�����#����	�
�0
ก48��&� 
�
0ก��� 
ก
������(��2����	�ก��� 
ก
�
��� 
  0
ก� 
���
����ก�	�
�L�#�(�
�< 0�'	A������
 � 
��
 !�
�0�
�% 0��&��
�	�
�
���
���,�ก#� 1���	�	�
���
����+,��2�����.�/,.�����#����	�
��	�� 
�
�����
�0�
����� 
����
0���+,��2�����.�/,.�(����8
b(�ก
�������������(���'��.���� ���
�(����
��2����&.0�
�
��
0�
��	��#3��
00��������
�0�
�'"����กA���8 
  ����&ก67
�	�,.� ��� !�8ก0�
�% /,.�(
�� 
���
����ก�	�
�L�#�(�
�< �#3� 0�'	A������

�&ก
��	�� 
���
��&.���
���,�ก#��#��&3  
  (
�������ก�	�
��
�����

����� �
(�
 575 ����	���
�	�
������
 �2���/,.�  
(ก��� 
�
��	��ก��
�0�
��������#�"��0�
� '
�.�(�����ก
�� 
�
��#3� �������#�(���'��
�&.
� 
�
��	� 
  (
�
���
��#$$#(��2����������
� 
.). 2541 �
(�
 5 ����	���
�	�
������
                
48�/,.� (ก��0�� 
�
��	��ก��
�0�
� �����
0�'�&�ก��.����
��� 
  �2�����	�,.�0�'�-����กA(
� �&.��(ก��� 
�
��	��ก��2����&ก��	�,.��&.'�-�'0�
���
�
�	���'0�
���ก�0ก
�/,.�'�&�ก��
�
�0�
� 1��'�-�ก
�� 
�
�'
�.����"���"�.�(������&.'�&�ก��
 
��
0�
� �2����#3�'�-��8ก0�
�(
�ก�	�
��2����������
� � 
��
 !�����
0�'�&�ก��.����
���% �#$$#(�
                                                                                                                                            
  (2)  ��ก��&�&.�
�0�
�'�-���(��2����	�	�
���
����+,�48��&� 
�
0ก��� 
ก
������(��2��� ���48�/,.�
����#����	�
�0
ก48��&� 
�
0ก��� 
ก
������(��2����	�� 
ก
�������� 
  (3)  ��ก��&�&.48����ก��ก�0ก
������
0�
�������*&'	�
��
��� 1������	��2���	�,.� �2������#�����
������2��8��ก
�� 
�
�����#�4�����0�
���
0�
��	��ก��8ก0�
��&ก���	�,.�กA�& ���	�
��	��2���	�,.��2���
��'�-�48�0#�	
�8ก0�
��
� 
�
� �#������ก
����ก��*2�ก�00#�	
�
�กA�& 1��ก
�� 
�
��#3�'�-�"���	�,.�"�����
	����#3�	����ก�����ก
�4��(	���*2�ก�0����
��#�4��������48����ก��ก�0ก
� �	�+����
48����ก��ก�0ก
�
'�-��
�0�
�����8ก0�
��#�ก��
�����. 

 7  � 

�

กH
�&ก
�&. 1799-1800/2539. 

 8  � 

�

กH
�&ก
�&. 5610/2542. 

DPU



10 

���'
�.�(#��`$	
���1(����� '��.��0
กก�	�
��
�L�#�	����
�0�
��
��
����'�&�ก��.��2����&.
� 
�
���"+
����ก��ก�0ก
��#3���
�8ก0�
� 
  �8ก0�
�(
���
�	�
���
�(�� 0,�	�
�+,��8ก0�
��2ก���';� �����
0�'�-��8ก0�
�������
� 
�8ก0�
��#.���
� �8ก0�
����0 
 �8ก0�
��&.�&ก 
	��'��
ก
�0�
���������� (�#3�����"#3���������
�) 
�8ก0�
��&.� 
�
����'(A�'��
 (Part Time) �8ก0�
�"#$$
0�
�
�')H ������+,��8ก0�
�/,.�� 
�
�'ก&.��ก#�
�
���
�����9 ��������
0�'�-�48��#�0�
�����(�'��	������กA(
� ก
�� 
�
��#�ก��
��#3� '
�.��#�"��0�
�
(���'��
�&.� 
�
��	�10 
  (
�
���
��#$$#(�����
�"#�
#�*� 
.). 2518 ����	���
�	�
���
 48�/,.�(ก��� 
�
�
�	��ก��
�0�
�'
�.��#���
0�
� 

(2)  '�-�"#$$
(�
�(����� ����8ก0�
��&	�&3	���	��
�&.�&.0�(���� 
�
��	��ก��8�"#$$

�&ก67
�	�,.�����
�0�
� ����
�0�
�กA�&	�&3	���	��
�&.�&.0�(����	�"��0�
�(���'��
�&.0�
��	�� 
�
� 
ก
�� 
�
����ก
�0�
�"��0�
� 0,�+��'�-��#กH��" 
�#$���"#$$
0�
�����
� �#��#3� ก
�� 
�
�
���"��0�
� 0,�'�-�"
��" 
�#$���"#$$
0�
�����
� 	
ก�
�"�.�	�,.�"�.��� กA0����'�-�"#$$
0�
�
����
� 

(3)  '�-�"#$$
�&.����&��� /,.�(
�ก�	�
�����
�������ก 
	��������"#$$
0�
�
����
���� ������ก 
	���	�(���� 
'�-�	�#�"��	���0���'�&��(��	��
'0�
	��
�&.�(����
��� '����(�
'��.�(���(
�������ก�	�
��
�����

����� �
(�
 366 ���� 2 �#$$#(���
 !+�
���(ก��ก#���

"#$$
�#��2��0�� 
�#3�0�(���� 
'�-�	�#�"���/�� '��.�ก��&'�-��&."�"#� ��
��#���
�#�������&"#$$
(��
ก#� 0�ก��
0����� 
�,3�'�-�	�#�"��% ���ก�	�
�0�������ก 
	��������"#$$
0�
�����
���� �(�
"#$$
0�
�����
�+����
'�-�"#$$
�
��
�� �&.��(�"#�
#�*�'ก��0
ก'0(�
�������48�'"�����                 
48�"���(���(��ก#� 	
ก��
'0(�
��������8�"#$$
(ก����
0�(���� 
"#$$
0�
�'�-�	�#�"������ 
ก��&กA(���'�-���(
�'0(�
�����&.�8�"#$$
ก 
	��(ก��ก#� �(���ก��&�&.�8�"#$$
������ก 
	��
'0(�
�����	�� 
'�-�	�#�"�� ก�	�
�กA������ก 
	��������"#$$
0�
�����
���� �(��8ก0�
�
0�(����&'0(�
� 
�
���@
���8ก0�
�(
�"#$$
0�
�����
� 1��ก
�(ก��'��
� 
�
��	��
�0�
�'
�.�
�#�"��0�
� ���'��.��
�0�
��#��8ก0�
�'��
� 
�
� กA(���0�
�"��0�
��	��8ก0�
�(�������'��
�&.� 
�
�
�	� �"����
� 
'"������ 
"���+8ก(���(��ก#� 0,�� 
�	�'ก��"#$$
0�
�����
��,3��#��& ���0�(ก
��ก#������
0
 "#$$
กA'ก���,3�1��"��8������� +�
	
ก�&ก
�� 
"#$$
0�
�����
�'�-�	�#�"��
�
�0�
�����8ก0�
�0�ก 
	���8�������"#$$
	����&�����
����
���กA��� 

                                                 
 9  'กH�"#�(� ���
����. (2548). )*��2���	ก����	 �����. 	��
 26-27. 
 10  � 

�

กH
�&ก
�&. 1446-1449/2525. 
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(4)  '�-�"#$$
'L

�(#� ��� �&�#กH���&.+��'�
��
�" 
�#$��(#��2����&.'�-��8�"#$$

'�-�" 
�#$ �#��#3�'��.��
�0�
�����8ก0�
�(ก��ก#����� �
�0�
�	����8ก0�
�0�1��"��*����(��	�
�2���;
���ก��.������� '����(� �
�0�
�	����8ก0�
������� 	
ก67
���67
6J� �&ก67
�0���ก'��ก
"#$$
'"&�กA���11 ��ก0
ก�&3 	
ก"#$$
0�
�����
����&"
��" 
�#$�&.(#��2���48�'�-��
�0�
� "#$$
�#3�
�������#����������	���
�0�
�12 

(5)  �#(+2�	��"#$$
���"#$$
0�
�����
� ����
�0�
��&��
�(���ก
��&.0��������
�
����8ก0�
�'�-�" 
�#$������2��	�#���4�" 
'�A0����
� �#��#3� '��.��8ก0�
�� 
�
�(
�����'��
�&.���
(ก��ก#����� �
�0�" 
'�A0	�������
�0�
�0�(���0�
���
0�
��	�  
  0 
'��0�
�10�ก�� 
	��
�&.����2��8��	����:��#(�ก
������0�ก��
0 
'��0�	

��� 
�
����10�ก���� 1���	�'���'�����ก�10�ก� '�-�����'��
ก��
 3 �k +����
'�-�ก
�� 
�
��	�
(�������'��
 ������
�	�#�4�" 
'�A0����
�'��.�	
���
� 
�
��������'��ก0�
�10�ก� '�-�"#$$

0�
�����
�13 0�'	A������
ก
��&.0 
'��0�
�10�ก��
����2�	����:��#(�ก
�������#3� �������2��	�#�
+,�4�" 
'�A0����
����
����0��� '
&���(�	�#��	��&���
����2�	����:��#(�ก
�'��
�#3�   
 ��ก0
ก),กH
��
�	�
����"#$$
0�
�����
�(
�ก�	�
�����
�������'�)��� 
48�'�&���#����),กH
ก�	�
�����
����(�
����'�) 
���
 ����ก�	�
��#3� 2 ���� ��� ����
ก�	�
�0
�&(���'
�& (Common Law System) �������ก�	�
��
��#กH���#กH� (Civil Law 
System) �#�����&��
��#�'0���ก
�������ก�#กH��" 
�#$���"#$$
0�
�����
���ก0
ก"#$$

���';���.� �&�#กH���#��&3   
  "	
#�*�"
*
���#@'�����& (
��#กH��1���"��
����ก�	�
�����
����"	
#�*�
"
*
���#@'�����& ����&�8�����&.'�-��
�ก
� "�.�'	��
�&3������'ก��0
ก��
�(#3��0����#@ �(�1��
"����	$�'ก��0
ก'0(�
����8�"#$$
 �
0ก��
������
"#$$
0�
�����
� 'ก��0
ก	�#กก�	�
�'��.��
"#$$
�#�0�(���'ก��0
กก
�ก��� 
1��"�#���0 �����
�'��
'�&��ก#� ������ก�	�
��
��
'����#�0,�'�-�	�#ก�&.�#$$#(�	�#ก
�3�@
������(ก��"��*�'�&�ก���� 	��
�&.�����
�"#�
#�*� �(�
'��.��0
ก����
�'�-�0���	��
�&.�����
�"#�
#�*�����8�"#$$
�#ก���'��
'�&��ก#����"��4��	�'ก��

                                                 
 11  �
(�
 577 �
�0�
�0�1��"��*����(��	��ก��2���;
���กกA���'��.��8ก0�
�������
�����0����
�8ก0�
�0��	��2���;
���ก� 
�
����(�กA���'��.��
�0�
�������
�����0����+�
�8�"#$$
67
���� 
ก
�67
6J�
���#$$#(��&3 �8�"#$$
�&ก67
�	�,.�0���ก'��ก"#$$
'"&�กA���. 
 12  �
(�
 584 +�
0�
�����
��
����&"
��" 
�#$��8��&.(#��2���48�'�-��
�0�
� ��
���
"#$$
0�
�'����#3�
�������#������������	���
�0�
�. 

 13  � 

�

กH
�&ก
�&. 1902/2523. 
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��
��(ก(�
� 0,�'�-�'��.���
ก����8�"#$$
�&.0�� 
�	�'ก����
��&'	(24�;
��(�ก�	�
�����
� �&.0�
��
����+,�	��
�&.�#�'	�
�"�(
����'�(����1��
��
�"#��� ���ก��ก#���
�'0��$ก�
�	��

��"#��� �#��#3� ��ก
�(ก��ก#�'
�.�'ก��"#$$
0�
�����
�0,�'�&.�������� �&.0�(���� 
	�#กก�	�
�
�
�� '��.��"#$$
���	�#กก�	�
�'��.����
�"20��(��"#$$
�
������ก������ 
  "#$$
0�
�����
� (Contract of Service, Dienstvertrag) (
�������ก�	�
��
��
'����#� (Burgerliches Gesetzbuch 	��� BGB) �
(�
 61114 	�
�+,� ก
��&.�8�"#$$
67
�	�,.� 
"#$$
��
0�� 
�
��	� 1���8�"#$$
�&ก67
��&"��*�����#����ก
�����&	��
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 14  Section 611 Typical contractual duties in a service contract 
  (1)  By means of a service contract, a person who promises service is obliged to perform the 
services promised, and the other party is obliged to grant the agreed remuneration. 
  (2)  Services of any type may be the subject matter of service contracts. 
 15 Kazuo Sugeno. (1992). Japanese Labor Law. p.3. 
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  16  Article 623 An employment contract shall become effective when one of the parties promises to the 

other party that he/she will engage in work and the other party promises to pay remuneration for the same. 
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 18  Hepple & O�Higgins. (1981). Employment Law. p. 61. 
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H
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(
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�'��ก"#$$
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�
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��
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��  '��
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�����
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�� 
��� �
(�
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��
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(
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�����

����� �
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H
�#�กbH���� 
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�
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(
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�
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 � 
�	�"#$$
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(����	��&ก67
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�
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����� ��
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(�
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H
�#�กbH���� 
��
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�+,� 
ก
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(
�
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 23  
��
$ �2���. (2536). ก�����
-*��& 
&�%��I�&��
ก����	1�ก����	��. 	��
 97-129. 
 24  0&G� ')�H@�2(�. (2524). �
�กก����	 �%�
�ก��&����ก��� 
&��'(. ��� 486. 
 25  " 
�#ก�
����ก���ก
�กbH�&ก
. (2463). ��	���ก��I�&-��ก���ก��-*��&I�&��
ก����	 ���!'. 
5 �'��)� ��&��!2��ก��- 2463.  
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!Cancellation% ���
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�&3'�-� !Rescission%26 
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'�-�(�����������(��)
� /,.�'�-�	�#ก�&.
(��ก#���
����"������ก���ก
� �&.����2��bกH
	
b
ก#�'	A�������� 0,�(ก��ก#��ก���
(
��#3�%27 

��ก0
ก�&3 ���ก���ก
���
�ก�	�
� �#����'��&.��� 
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 !Determine% �
'�-� !Give 
notice to terminate% /,.���
ก:(
��
��
�ก
�����2�ก���ก
���
�ก�	�
��#��&3 

!�.
.
. ���
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���
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;������ '"����
 ���(��0
�0
��
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 � 
��
 
!Determine% ก#� !Rescind% �� �.
.
.�#3� �������ก#��
ก ����#3�;
H
���กA���'�-�� 
'�&��ก#� 
0,���	
b
�&.����2��	��ก�� 
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(�
(�
�< '�-� !Give notice to terminate% (
�
� 
���������ก�	�
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(�
 542 ������ก.�.�&.�27� �
(�
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�*��
�ก�	�
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'����#�����2"'(��� ��
 249 ��� 250 
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ก#�'	A�������� 0,�(ก���ก�� 
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 !Determine% '�-� !Give 
notice to terminate% ���
(�
'	��
�&3 ��� �
(�
 548 ��� 551%  

!�
(�
 593 /,.������
��,3�(
�� 
��� �.ก.�."��"�#กH�	�&3 �.366 �.ก.�.'����#�             
�.634 
���
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;������ '"����
 !'��.���&3������"#$$
���� !Continuing contract% �(�'�-�"#$$

�
�ก
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� (Sale of work) 0,���	
b
�&.����2��	��ก�� 
��
 !Determine% '�� !Rescind% �&.����2�

                                                 
 26  " 
�#ก�
����ก���ก
�กbH�&ก
. (2468). ��	���ก��I�&-��ก���ก���%��ก����	 ���!'. 13 
ก��O����2� ��&��!2��ก��- 2468. 
 27  " 
�#ก�
����ก���ก
�กbH�&ก
. (2468). ��	���ก��I�&-��ก���ก���%��ก����	 ���!'. 15 
ก��O����2� ��&��!2��ก��- 2468.  
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�(�#3� ���ก���ก
���
�ก�	�
�0����� 
��
 !Terminate% ����&.4����
ก
�'��ก"#$$
�&.�&��
����"���0��	�'�-�ก
�ก�#����"8�@
��'���0����� 
��
 !Rescind% �����
����#3��
�'�'� ก
1/ /,.�'�-�	�,.������ก���ก
�� 0����'"���	��#$$#(�4����ก
�'��ก"#$$

�&.'�-�ก
�"�3�"2���
�48ก
#�����
�(����	��#�'0���'�ก'�)"#$$
 �#�'����&.�&�#$$#(������
������ก�	�
��
��$&.�27� �(������'�-��&.����#�0
ก�&.����2�� '
�
�'	A���
	
ก��
�+���� 

� 
����#3� 0�'�-�ก
�����
�'ก�������+���� 
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 28  " 
�#ก�
����ก���ก
�กbH�&ก
. (2468). ��	���ก��I�&-��ก���ก���%��ก����	 ���!'. 17 
ก��O����2� ��&��!2��ก��- 2468.  
 29  " 
�#ก�
����ก���ก
�กbH�&ก
. (2468). ��	���ก��I�&-��ก���ก���%��ก����	 ���!'. 13, 15, 17 
 
& 20 ก��O����2� ��&��!2��ก��- 2468. 
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 30  ��0�(�
 U2V��#��
 � (2531). !ก
��"��'0(�
'��ก"#$$
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�����
�1���
�0�
�.% ����!)���1�
/�ก��)����� 60 IR ��.I�'�' �ก��!���	�. 	��
 220. 
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 1  Konrad Zweigert and Hein Kotz. (1998). An Introduction to Comparative Law. pp.516 [ 532 
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 2  BGB: Section 613 Non-transferability 
  The party under a duty of service must in case of doubt render the services in person. The claim to 
services is, in case of doubt, not transferable. 
 3  BGB: Section 613a Rights and duties in the case of transfer of business 
  (1) u  
  (2) u 
  (3) u 
  (4)  The termination of the employment relationship of an employee by the previous employer or by 
the new owner due to transfer of a business or a part of a business is ineffective. The right to terminate the 
employment relationship for other reasons is unaffected. 
  (5)  The previous employer or the new owner must notify employees affected by a transfer in text 
form prior to transfer: 
  1.  of the date or planned date of transfer, 
  2.  of the reason for the transfer, 
  3.  of the legal, economic and social consequences of the transfer for the employees, and 
  4.  of measures that are being considered with regard to employees. 
  (6)  The employee may object in writing to the transfer of the employment relationship within one 
month of receipt of notification under subsection 5. The objection may be addressed to the previous employer 
or to the new owner. 
 4  Section 664 Non-transferability; liability for assistants 
  (1)  In case of doubt the mandatary may not transfer the performance of the mandate to a third party. 
If the transfer is permitted, then he is only liable for fault in connection with the transfer. He is liable under 
section 278 for fault on the part of an assistant. 
  (2)  In case of doubt, a claim to the performance of the mandate is not transferable. 
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 5  BGB: Section 620 Termination of services relationship 
  (1) ... 
  (2) If the duration of the service relationship neither is specified nor may be inferred from the nature 
or the purpose of the services, then either party may terminate the service relationship under the provisions of 
sections 621 to 623. 
  (3) u 

  6  BGB: Section 622 Notice periods in the case of employment relationships 
  (1)  The employment relationship of a wage-earner or a salary-earner (employee) may be terminated 
with a notice period of four weeks to the fifteenth or to the end of a calendar month. 
  (2)  For notice of termination by the employer, the notice period is as follows if the employment 
relationship in the business or the enterprise 
  1.  has lasted for two years, one month to the end of a calendar month, 
  2.  has lasted for five years, two months to the end of a calendar month, 
  3.  has lasted for eight years, three months to the end of a calendar month, 
  4.  has lasted for ten years, four months to the end of a calendar month, 
  5.  has lasted for twelve years, five months to the end of a calendar month, 
  6.  has lasted for fifteen years, six months to the end of a calendar month, 
  7.  has lasted for twenty years, seven months to the end of a calendar month. 
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  (3)  During an agreed probationary period, at most for the duration of six months, the employment 
relationship may be terminated with a notice period of two weeks. 
  (4) u 
  (5) u 
  (6)  For notice of termination of employment by the employee, no longer notice period may be 
agreed than for notice of termination by the employer. 
 7  BGB: Section 623 Written form of termination 
  Termination of employment by notice of termination or separation agreement requires written form 
to be effective; electronic form is excluded. 
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 8  BGB: Section 626 Termination without notice for a compelling reason 
  (1)  The service relationship may be terminated by either party to the contract for a compelling 
reason without complying with a notice period if facts are present on the basis of which the party giving notice 
cannot reasonably be expected to continue the service relationship to the end of the notice period or to the 
agreed end of the service relationship, taking all circumstances of the individual case into account and weighing 
the interests of both parties to the contract. 
  (2)  Notice of termination may only be given within two weeks. The notice period commences with 
the date on which the person entitled to give notice obtains knowledge of facts conclusive for the notice of 
termination. The party giving notice must notify the other party, on demand, of the reason for notice of 
termination without undue delay in writing. 
 9  �I���ก)�� �0%��. (2527, 14 ����
��). �ก
����ก��
��%'.���"E�����.� ����������������, 14 (4). ���
 119. 
 10  .&���G? &�&�(�กI�. (2517, &H�O
��). �ก ��
!����
�����
�"�#���.� ������ก$%&�', 1 (2). 
���
 52. 
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 12  BGB: Section 628 
  (1) u 
  (2) If notice of termination is prompted by the conduct of the other party in breach of contract, then 
the other party is obliged to compensate the damage arising from the dissolution of the service relationship. 
 13  ����! �����-���?. �����)��. ���
 41. 
 14  J.E. de Becker. Annotated Civil Code of Japan. pp.141-142. 
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  15  Article 625 (1) An employer may not assign his/her rights to third parties unless the employer 

obtains the employee's consent. 
   (2)  An employee may not cause any third party to work on his/her behalf unless the employee 

obtains the employer's consent. 
   (3)  If an employee causes any third party to work in violation of the provisions of the preceding 

paragraph, the employer may cancel the contract. 
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 16  Article 626 (1) If the term of employment exceeds five years, or employment is to continue during 
the life of either party or any third party, either party may cancel the contract at any time after the expiration of 
five years; provided, however, that said five years shall be ten years with respect to employment for the purpose 
of apprenticeship in commerce and industry. 
  (2) If a person intends to cancel a contract under the provisions of the preceding paragraph, he/she 
must give notice three months in advance. 
 17  Article 627 (1) If the parties have not specified the term of employment, either party may request to 
terminate at any time. In such cases, employment shall terminate on the expiration of two weeks from the day 
of the request to terminate. 
  (2) If remuneration is specified with reference to a period, the request to terminate may be made 
with respect to the following period of time onward; provided, however, that the request to terminate must be 
made in the first half of the current period. 
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  (3) If remuneration is specified with reference to a period of six months or more, the request to 
terminate under the preceding paragraph must be made three months before the termination.  

 18  Article 628 Even in cases where the parties have specified the term of employment, if there are 
unavoidable reasons, either party may immediately cancel the contract. In such cases, if the reasons arise from 
the negligence of either one of the parties, that party shall be liable to the other party for damages. 

DPU



49 

3.3.1 �������ก
���ก���ก����
��
�����
�����
!��
�  
 �
!��
��#�,��������ก
���ก���ก����
��
�.)��F&
#ก�0%�%'ก ��
!������������.��
���
��*� -)!�#����&��
�0
&H��ก
�0?��)������
�N "�#ก���"E�ก�0%N ." C
'�"�#���ก ��
!
����
�KL��""L��?.)���������������ก
���ก���ก����
��
�����
!��
�.�����
��
 281 +
� 284 
ก��
��/� 

3.3.1.1  ก�0%��ก��
��)����
� (Probationary employment)  
"�#���ก ��
!����
�KL��""L��? �
��
 28119 .)�กM
��)�#!#���
�)����
����

��ก��
��)����
�.��.���ก�� 6 �)/�� �������������
��
�����
��#กM
��)����#!#���
�)����
�
!
��
�ก��
��*� ���I�%'�
!��
��
�
�+���ก��
���ก��
��)����
�.)� �����%���I$��%'�������#�"E�
���� �,�� ก�0%�%'��ก��
�.���%�I0�������&%!�&��%'�#�M
�
�����ก��
!��
� �
��%'�
!��
�กM
��)
�I0������.���
�����
��
�����
�  

3.3.1.2  ก�0%��ก��
�ก�#�M
$�)�"E����I����
!��
���ก���ก����
��
� (Termination by 
employer)  
 �
�"�#���ก ��
!����
�KL��""L��? �
��
 282 .)�กM
��)���I��ก
���ก���ก
����
��
�.�� 5 ก�0% )���%* 

1)  ��ก��
�.)�ก�#�M
��
�$�)�!�
���
!��� ��/�����.��"{������
��M
��'��%'�ก%'!�����ก��
ก
��M
�
�����
!��
� ��/�$���������
!��
�20 
 "�#���ก ��
!����
�KL��""L��?.���%�������������M
��!
����ก
�ก�#�M
��
�$�)
�!�
���
!�����
�%��ก�0#�!�
�.�+
��#��%!ก��
ก�#�M
��
�$�)��
!��� ��ก
�&��
�0
��
ก�0%�)+/�
��
�"E�ก
�ก�#�M
��
�$�)�!�
���
!��� ����&��
�0
�"E�ก�0%N ." -)!�M
�
�+
�ก
���ก���ก����

��
�����
� ��
�%�
���I�%'�"E�������#�%���I$�����������/�.�� "�#ก��ก��&H��ก
�0?��)����
��
�N �,�� ���
�%'ก
��
���/��M
����������ก��
�"�#ก��ก��ก
�ก�#�M
��
�$�) ��
�
��M
���

                                                 
 19  Art. 281. Probationary employment. Probationary employment shall not exceed six (6) months 
from the date the employee started working, unless it is covered by an apprenticeship agreement stipulating               
a longer period. The services of an employee who has been engaged on a probationary basis may be terminated 
for a just cause or when he fails to qualify as a regular employee in accordance with reasonable standards made 
known by the employer to the employee at the time of his engagement. An employee who is allowed to work 
after a probationary period shall be considered a regular employee. 
 20  Art. 282 a. Serious misconduct or willful disobedience by the employee of the lawful orders of his 
employer or representative in connection with his work; 
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 21  G.R. No.130957. (January 19, 2000) VH MANUFACTURING, INC., petitioner, vs. NATIONAL 
LABOR RELATIONS COMMISSION and HERMINIO C. GAMIDO, respondents. 
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 159 [ 160. 

DPU



51 

 "�#�)D��%'�
� ����
!��
��#�%�M
�
���ก
�กM
��)ก �ก0d?��/������������ก
�
�M
�
� ���ก
�กM
��)ก �ก0d? ���������)��ก��
� �����"E�������#�%���I$�&������ ��#��
�
���ก��
���-���%'�#���M
������
�$�)��*�N �#�����%��
����&���?��/�.)���)����ก��)��!  
 ��/'�.)�&��
�0
�
ก&H��ก
�0?��
�N ��D���
 ก
��%'�
!��
����ก��
���ก��
� �����/'���
�
ก
��ก��
��������0#"{��������
�%'��*� �"E�ก
���-���%'�I�����ก��." ��ก��
��M
�
�ก���
!��
��

�"E��#!#���
+
� 9 "~ ���*��%*�"E�ก
�ก�#�M
$�)�"E����*���ก��#.��"�
ก{��
�
!��
�.)������
�
��%!�
!���"�#ก
��) .���%���กG
���)������D���
&H��ก��������ก��
��"E�ก
�"�#&H��,�'� ��/�
�%����
�#��)�M
��'�����
!��
� �%ก��*�!��.��"�
ก{��
��ก��
�.)��#��!������
�%'��/�ก�#�M
��
�$�)
�"E��
��0 �
�&��
�0
����
!��
������ก��
����
ก����M
�
��
��)��  
 �
ก�M
&�&
ก�
)��ก��
���
���� ��)������D���
 �����ก��
�.)�ก�#�M
��
�$�) ��#�%
�����������ก
��M
�
�กM
��)-��.��กD�
� �
�!������&��
�0
�
ก&H��ก
�0?��)��������)% 
��
���%!�
!�%'�ก�)�
*���/��
��#�ก�)�
*��ก��
!��
� !������&��
�0
+
�"�#���� �#!#���
��ก
�
�M
�
������ก��
� ��ก��
���!ก�#�M
��
�$�)�
ก�����/�.�� "�#ก��ก
�&��
�0
�)%)��! 

2)  ��ก��
��#��!���
�%'ก
��
��!�
���
!�����#�"E��
��023 
 ����!�
��,��  
 �)% Charles Joseph U. Ramos vs. Honorable Court of Appeals and Union Bank of The 
Philippines24 
 �����D��������)% "�
ก{��
 ��ก��
��"E�&��ก�
���
�
� Union Bank of The Philippines 
�%���
�%'�"E����%!����,% ��*����"~ �.�. 1987 +
� �.�. 1996 ����
"~ �.�. 1993 ��
�
�.)�������
ก��ก
�ก�� Interbank ���$����.)���/'���M
������"E�$����)ก
��
�
����% ��/'���
ก$����)ก
��
�
��
�)��.)�+�ก!�
!."�M
�
��%'�
�
�/'� ��#.)����ก
�������*��!�
��"E��
�ก
�����"E�$����)ก
��
�
��
����%' 15 �%�
�� �.�. 1994 
 ��/'�����%' 21 ����
�� �.�. 1995 �$�ก���,%ก�
������
�
�.)�����&���
�$�)"ก��
������,% &���
���������
�
��
!."�M
���+
� 10.1 ��
��"-C �ก�)�
ก��,�,%!�?.��.)�������
�M
���)��ก��
������,% ��*��������%' 1 �I�
�� �.�. 1993 +
�����%' 15 กI�O
&���? �.�. 1994 ��#              
������%'�������&�ก
�ก�#�M
��
�$�) $��ก�#�M
��
�$�).)���%.".���
�
�+�
���.)� 

                                                 
 23 Art.282 b.Gross and habitual neglect by the employee of his duties; 
 24  G.R. No. 145405. June 29, 2004 CHARLES JOSEPH U. RAMOS, petitioner, vs. HONORABLE 
COURT OF APPEALS and UNION BANK OF THE PHILIPPINES, respondents. 
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 26  Art.282 c. Fraud or willful breach by the employee of the trust reposed in him by his employer or 
duly authorized representative; 
 27  Art.282 d. Commission of a crime or offense by the employee against the person of his employer or 
any immediate member of his family or his duly authorized representatives; and 

 28  Art.282 e. Other causes analogous to the foregoing. 
 29  Art.283. The employer may also terminate the employment of any employee due to the installation 
of labor-saving devices, redundancy, retrenchment to prevent losses or the closing or cessation of operation of 
the establishment or undertaking unless the closing is for the purpose of circumventing the provisions of this 
Title, by serving a written notice on the workers and the Ministry of Labor and Employment at least one (1) 
month before the intended date thereof. In case of termination due to the installation of labor-saving devices or 
redundancy, the worker affected thereby shall be entitled to a separation pay equivalent to at least his one (1) 
month pay or to at least one (1) month pay for every year of service, whichever is higher. In case of 
retrenchment to prevent losses and in cases of closures or cessation of operations of establishment or 
undertaking not due to serious business losses or financial reverses, the separation pay shall be equivalent to 
one (1) month pay or at least one-half (1/2) month pay for every year of service, whichever is higher. A fraction 
of at least six (6) months shall be considered one (1) whole year. 
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 �)% Genral Textile, Inc. and Edgar Tolentino vs. National Labor Relations Commission, 
Labor Arbiter Manuel P. Asuncion and Rodolfo M Lopez32 
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 30  ��ก��
O�� �
�����. �����)��. ���
 163 [ 165. 
 31  Art. 284. An employer may terminate the services of an employee who has been found to be 
suffering from any disease and whose continued employment is prohibited by law or is prejudicial to his health 
as well as to the health of his co-employees: Provided, That he is paid separation pay equivalent to at least one 
(1) month salary or to one-half (1/2) month salary for every year of service, whichever is greater, a fraction of at 
least six (6) months being considered as one (1) whole year. 
 32  G.R. No. 102969 April 4, 1995 GENERAL TEXTILE, INC. and EDGAR TOLENTINO, 
petitioners, vs. NATIONAL LABOR RELATIONS COMMISSION, LABOR ARBITER MANUEL P. 
ASUNCION and RODOLFO M LOPEZ, respondents. 
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 33  Art. 285. a.An employee may terminate without just cause the employee-employer relationship by 
serving a written notice on the employer at least one (1) month in advance. The employer upon whom no such 
notice was served may hold the employee liable for damages. 
  b.An employee may put an end to the relationship without serving any notice on the employer for 
any of the following just causes:  
  1. Serious insult by the employer or his representative on the honor and person of the employee;  
   2. Inhuman and unbearable treatment accorded the employee by the employer or his representative;  
   3. Commission of a crime or offense by the employer or his representative against the person of the 
employee or any of the immediate members of his family; and  
   4. Other causes analogous to any of the foregoing. 
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 34  Konrad Zweigert and Hein Kotz. Op.cit. pp. 542-543. 
 35  G.H.Treitel. (1988). Remedies for Breach of Contract:Comparative Account. pp. 376-377. 
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 36  "L����% �I����กI�. (2538). 29:;�;3'<�&='1%&>ก=?ก��23�ก./�01�@�:,A���%ก��&. ���
 98. 
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 37  "L����% �I����กI�. �����)��. ���
 103. 
 38  ������)��. 
 39  "L����% �I����กI�. �����)��. ���
 104. 
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3)  �
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���I�/'��%'�M
���ก
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��"E����� 
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 40  "L����% �I����กI�. �����)��. ���
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 41  ������)��. ���
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'��!����G
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�
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� 2 "~�
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 43  &��?����? ���/�ก��'�. (2543, ���
!�-&H�O
��). �ก
���กก��
��������
ก������ก��
��
�ก ��
!
���กH�.� ��������3B�00��ก3�0, 1 (1). ���
 15. 
 44  Section 86 Rights of employer and employee to minimum notice. 
  (1) The notice required to be given by an employer to terminate the contract of employment of                    
a person who has been continuously employed for one month or more� 
   (a) is not less than one week�s notice if his period of continuous employment is less than two 
years,  
   (b) is not less than one week�s notice for each year of continuous employment if his period of 
continuous employment is two years or more but less than twelve years, and  
    (c) is not less than twelve weeks� notice if his period of continuous employment is twelve years 
or more. 
  (2) The notice required to be given by an employee who has been continuously employed for one 
month or more to terminate his contract of employment is not less than one week. 
  (3) Any provision for shorter notice in any contract of employment with a person who has been 
continuously employed for one month or more has effect subject to subsections (1) and (2); but this section does 
not prevent either party from waiving his right to notice on any occasion or from accepting a payment in lieu of 
notice. 
  (4) Any contract of employment of a person who has been continuously employed for three months 
or more which is a contract for a term certain of one month or less shall have effect as if it were for an indefinite 
period; and, accordingly, subsections (1) and (2) apply to the contract. 
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 45  Section 95 Circumstances in which an employee is dismissed. 
  (1) For the purposes of this Part an employee is dismissed by his employer if 
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  (c) the employee terminates the contract under which he is employed (with or without notice) in 
circumstances in which he is entitled to terminate it without notice by reason of the employer�s conduct. 
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��$�
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�!(�*$�� �!���
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  �!���
$�
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�������#ก0����"'�
"#�'�9	/�6 
*!
�!(� ก���#	ก�!���
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"�

�������,�#	ก�*$����&+ก0�����*$�!��!�	��$ �����' 2 #!ก�9� 2 
���* 4 ��8+�
�#	ก�!��� :)+
�������!��!�	�!+��� �������� 386 ,)
 ����� 398 �&���!��!�	,)

�	�2	��ก���#	ก�!�����$ *!
�&(  

4.2.1.1  ก�9&�3��!���AB���*AB����)+
���/.�����&(  
 ��������#ก0����"'�
"#�'�9	/�6 ����� 3875 ก.���*�	�2	��ก���#	ก�!�����

�3��!��� 5*����
�����>'����ก�9&�&+ก��/.�����&(�!
�����	�!��&+
��.��*$ "���3��!������/.�����&( 
�3��!���AB����)+
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�3��!���AB���!(���
 �3��!����&กAB����)+
��8� ;�
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��#	ก�!����*$ "#��'8+�����
�#!ก���"��������#3ก��&(�7	��2��8���������,/.�����&( ก0����
)
�!��!�	��$�3��!���AB���&+����
�
$���&(��กก#�����$#3ก��&(�.�ก��/.�����&(��&� ����������#��!������ "#�,$�#3ก��&(�!
�'	ก�>�
���/.�����&( 
)
��ก�#	ก�!�����&��*$6 

                                                 
 4  ����� 150 �!��!�	��� ก���*�&�!�,�����
�6����ก���$�
�$��/!*"
$
5*�ก0��������ก��'$��	�!���8�
����ก���!*��������
���&���$����8��&#2����!�*&��
���/�/� ก���!(�����5�n�. 
 5  ����� 387 �!��!�	��� ,$��3��!���AB����)+
���/.�����&( �&กAB����)+

�ก.���*������#�'������ 
"#$���กก#�����$AB���!(�/.�����&( ����������#��!(�ก%�*$ ,$�"#�AB���!(����/.�����&( ����������#��&+ก.���*
�:�$ �&กAB����)+

��#	ก�!�����&�ก%�*$. 
 6  ����� ��&��'. (2542). �������ก������ก�
���ก����������
����. ��$� 36. 
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���/.�����&( ก%�&4#����ก���#	ก�!���5*��!��&                 
����&����
.������$�
��ก�#	ก�!���ก!��&ก 
 ก���.��#!ก�������� 387 ����!��/$ก!��!���
$�
"�

�� ��ก�9&�&+���
$�
���/.���
��&( ���ก��"�ก�$�
'	
��9���&(���!���
$�
"�

��ก�������&��&(���� ��*�$�
 ก���/$�	�2	��ก
�#	ก�!���
$�
"�

����
#3ก
$�
 #3ก
$�
�&�	�2	�&+
��#	ก�!����*$��8+����
$�
���/.�����&( 5*�ก��
���/.�����&(��
����,)
ก�����/.�����&(����#!กก0�����!+�������8+�
�!��� ��8�ก�����/.�����&(
����#!กก0��������8+�

$�
"�

��ก%�*$ 
 ��$��&+�#!ก����!���
$�
"�

����
���
$�
�8� ก��
����	�
$�
��8����
$�
��$"ก�
#3ก
$�
 �'8+�����ก�����"��ก���.�
����
#3ก
$�
�#�*��#��&+#3ก
$�
�.�
����$���
$�
8 ��8+�,)

ก.���*��ก���
$�
���
����	�
$�
��8����
$�
����&+�ก#
ก!���$ ����,8��*$������
$�
����*$/.�����&(
����!���
$�
"�

�� #3ก
$�
�����,�/$�	�2	�������� 387 ��กก#�����$���
$�
/.�����&(  ����
ก.���*������#�'������ ��ก���
$�
���/.�����&( ������#��&+ก.���* #3ก
$�
ก%�&�	�2	��ก            
�#	ก�!���
$�
"�

���*$�!��& 
 ก���&+���
$�
���/.�����&(���
$�
:)+
������&(�#!ก���!���
$�
"�

��,8�����ก��4	*
�!��� "#�,8������&(���
$�
���������.��!���
�!���
$�
"�

�� *!
�!(���ก���
$�
���/.������
$�

��8��	�
$�
��8+�,)

�*ก��
��� #3ก
$�
�$�
��กก#���"#�ก.���*��#�'��������$���
$�
/.���
���
$�
��8��	�
$�
ก��� ��ก���
$�
���/.��������#��&+ก.���* #3ก
$�
 
)
�&�	�2	�#	ก�!������
����� 387 �*$  
 ��ก
�ก��$��&+�#!ก ��&(�#!ก��8���&(���2�����!���
$�
"�

����
���
$�
 �8� 
ก��
������
$�
��$"ก�#3ก
$�
 �!
�&��$��&+�8+��&ก�#�����ก�� :)+
,8�������&(�$�
��&�
�&+���
$�

��$�


                                                 
 7  �.�'	'�ก��0&ก��&+ 540/2504. 
 8 �	
	��� (K�L
#!**�) �	�/&��/�. � �#���*	�. ��$� 12. 
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#3ก
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#3ก
$�
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.�����&+���������$"ก�#3ก
$�
��
�� 
 ���ก0����"�

����
������������& �����#ก0����"'�
�����!� ����� 611 
����*$ก.���*��$��&+��
���
$�
�&+
��$�
���
����$#3ก
$�
�.���$5*�/!*�
� �����	*��%������
"�ก
)
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�!(� ��#"�
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)
�*$,8������$��&+��ก�����
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 9  �.�'	'�ก��0&ก��&+ 2850/2525. 
 10  Herbert Clayton & Jack Waller Ltd v Oliver. (1930).  
 11  Baumann v Hulton Press Ltd. (1952). 
 12  Weiss. Manfred & Schmidt. Marlene. (2000). Labour Law and Industrial Relations in Germany.              
p. 80. "#� '
�6�!��6 ���8�ก#	+�. (2547). ���������ก������
����� !	�ก�
�
���
�
� ��ก
���"�#. ��$� 128. 
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�!�����
�
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�กก�����/.�����&(��
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�&(�&4#��$�!����#	กก!��!��&����$��!���16  

                                                 
 13  ����� 5 �!��!�	��� ��ก���/$�	�2	"��
��ก%*& ��ก��/.�����&(ก%*&����#��ก���$�
ก���.�5*���
�	�. 
 14  '
�6�!��6 ���8�ก#	+�. ��$��*	�. 
 15  ����� 388 �!��!�	��� ,$��!�,��&+����
�6"��
�!����!(� ���5*�� �'��8�5*��
����&+�3��!����*$
"�*
��$ 
�����4#�.���%
�*$ก%"��*$��ก��/.�����&( 9 ��#��&ก.���*ก%*& ��8� ����������#��!��*�!���)+
:)+

ก.���*��$ก%*& "#�ก.���*��#���8�������#��!(��*$#��
'$���5*�AB���*AB����)+
�	�*$/.�����&(�:�$ �������            
�&กAB����)+

��#	ก�!����!(���&�ก%�*$ �	'!ก�$�
��กก#���*!
�����$�������ก����!(��#�. 
 16  �.�'	'�ก��0&ก��&+ 2182/2526. 
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4.2.1.3 ก�9&ก��/.�����&(ก#������'$��	�!��'��������!�
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 ก��/.�����&(ก#������'$��	�!��'��������!�
�5��#3ก��&(�*$ �8� 1) ก��/.�����&(               
��������,ก���.��*$ 5*�#3ก��&(

�
 ��8��������#	��#�� ��8� 2) �ก	*���!�	��8�������*�	�!��.���$
ก��/.�����&(�ก����'$��	�!���������
#3ก��&(4	*�!*20 
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