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ABSTRACT 

 
The purpose of this thesis is to study the provision of law relating to the protection of 

the exclusive rights of the owner of the registered trademark under the Trademark Act B.E. 2534 
that how far are the scope of protection and the right giving to the owner in enforcing and 
exercising his/her own right against the person who infringes the registered trademark and how 
are the provisions relating to the kind of acts deemed the infringement of trademark.                        
The researcher compares the provision of foreign trademark law and  international agreement 
relating to the protection of the exclusive rights of the owner of the registered trademark with 
Thai law on trademark for strong point and weak point and whether it is appropriate and complies 
with the international policy of registered trademark protection and international obligations or 
not so that it can be the guideline to suggest the amendment of the provisions of law to be more 
effective and to be able to protect the right of the owner of registered trademarks to exercising 
his/her right against the exploitation in bad faith of registered trademarks of any person which is 
wrongfully done for  his/her own benefit.  

According to this thesis, it is found that foreign legal measures, especially the Trade 
Marks Act 1994 A.D. of United Kingdom, have the provision on the right protection of the owner 
of the registered trademark and the explicit kind of acts deemed the infringement of exclusive 
rights in registered trademarks. Moreover, there is the interesting provision on the kind of act 
deemed the $use& of trademarks to be the guideline and rules for consideration and interpretation 
of the court and the coverage on every kind of wrongful act. For the law on Trademark of United 
States of America, the Republic of China and Japan, each country has similar provisions on the 
act deemed the infringement of the exclusive rights of the owner of registered trademarks because 
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the mentioned countries are the members of the same international agreement, namely, 
$Agreement on Trade-Related Aspects of Intellectual Property Rights& or TRIPs and they have to 
implement the internal law on protecting the registered trademark to conform to TRIPs. 

For legal measures under the Trademark Act B.E. 2534 of Thailand, it is found that 
there is no provision on the explicit kind of acts deemed the infringement of exclusive rights in 
registered trademarks. There is only the provision in Article 44 which prescribes the right of the 
owner of the trademark to use his/her own trademark with the registered goods only. The 
mentioned protection looks like the excessive limitation of the owner of the registered trademark 
and it does not conform to the above-mentioned international agreement of which Thailand is a 
member. Besides, the Trademark Act B.E. 2534 does not have the provision or stipulation which 
act deems to be to $use& or $not use& the trademark. The provision in Article 44 of the Trademark 
Act B.E. 2534 relating to the mentioned issue should be amended to be explicit and conform to 
the practice of developed countries. Moreover, it should be stipulate the rule exempting the acts 
which are not deemed the infringement of trademark so that Thai Trademark law is able to 
effectively protect the right of the owner of the registered trademark and any person whose acts 
are done in good faith. 
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��$��/��$	,��(�	,���&�/'' ���� ก��()��������	
��ก����������ก��+9-.� ()�ก�'!����������
�� 
��
'��� '������.:� 	���()�'��!;'46�� ������� 
 ก��� ��������	
��ก�������4����'�!�
���
������$����;
� � ����0���������	
��ก�����              

 �!�
�"������ ���ก�����"��������	
��ก�����0����4�����0������' �����(��'�'�##���/	$�
�����)'�##����������	
��ก����� �.8. 2534 �� �ก$�� 6������	,����ก� �4����'ก�������' ��/,�!
��2� ����0���������	
��ก������$�
����%&�
 ���*�/�$�� ��%&��� �!(����� ���()��������	
��ก�������2�
�"�	��'������� �4�������' ��4!�2 /,�	�ก'���,(�ก���"�ก��,��
�����*�/�$�� ��%&��� �!���ก,$�! 
����0���������	
��ก������$�

 ���*�� ����"������� ก�''���,��2�4��+��)�' ��$��4�ก;��
                     

 0������ก�!$� ���*�/�$�� ��%&��� �!0������0���������	
��ก������ ������' ��/,�!��2����"�ก����&$
�� ��ก��()��������	
��ก�����ก�'������� �4����'ก�������' ��/,�!��$���2� 6���	�ก����ก�. � �
 '��,

                                                   

 1  ����
0���"�!$� A�������	
��ก�����B 4��'�##���4!�(�
���� 4 /	$������)'�##����������	
��ก����� 
�.8. 2534 /ก�40����
���
+�������)'�##����������	
��ก����� (D'�'� � 2) �.8. 2543 +�� A�������	
��ก�����
	
���!�
!$� �������	
��� �()�	�����()������ �	
���ก ��!0���ก�'������ �����/���!$�������� �()��������	
��0��
����0���������	
��ก�������2�/�ก�$��ก�'������� �()��������	
��ก�����0��'���,����B 
 2  �����)'�##����������	
��ก����� �.8. 2534, 
���� 44. 
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%&�ก���"�ก��+��4
$�������"��������	
��ก������ ������' ��/,�!4�()� /�$
�4��()�ก�'������� �4����'
�����' �� 	����"�4�()������ก��+9-.����)���
���*� ก��ก���"�(�,�ก-.����ก,$�!�$�
4
$1������
ก��,��
�����*�/�$�� ��%&��� �!0������0���������	
��ก�����/�$��$��(� ��������ก
�()$,�ก-.�0��
ก��()���$���������	
��ก�����3 ก,$�!��� 
�()$ก��()��������	
��ก������"�	��'������� �4�������' ��
4!������/�ก/��(	��	;�!$�������0����/�ก�$����ก������0��%&�����4 ก��ก���"����ก,$�!���4
$1������
ก��,��
�����*�0������0���������	
��ก����� /�$�!$� ก��ก���"����ก,$�!1������ก��()���!������
���4
$������ /,�ก$�(	��ก���!�
�� �	���$�����0���������	
��ก�����+����� /�$
���ก�����
กG	
��(��5���'��ก,�'
�4��(	��!�
���
����/ก$����0���������	
��ก������������ �!���!�

�� �	��� ��ก��0�2���กก��ก���"�(�,�ก-.����ก,$�!��$���� ���� 6���%&�!�����	;�!$�	�ก
 ก��ก"�	��

���ก�����กG	
����������
�������*�0������0���������	
��ก��������	������กก��� �
 %&�����            
�"��������	
��ก����������2�4�()�+��4
$4����'���#��(	��ก���!�
)�������2� �$�

 %,����ก��
���
�������+�)��0��%&�'��+����!� ������
�������0���������	
��ก�������
��1()�����'����'�$�
%&�,��
�����*�4�� �!�
��'��0��%&�'��+��(���������ก�$��/	,$�� �
�� �()��������	
��ก�����
�	
���ก��ก;��1&ก0���4�(�� ����5 
 %&�!�����	;�!$� 	,�กก����2�H��+�����!4���2� (�ก��()����*�(�I0��'���,������&$'�
��2�H��/	$��!�
������6 /,�������
.����(�������)'�##����������	
��ก����� �.8. 2534                 
ก;
 !��1��������(�ก�����
����'���,%&�ก���"�ก��+�������������"���#7 �����2� �!�
�������������
�5�����"���#� ������"�
�()������.��5#	�0���������	!$������0���������	
��ก�����ก�'%&�ก���"�
ก��,��
��(�ก��/�!�	����+�)����ก�!�

 )����� �� �ก ������.(��������	
��ก�����0��'���,
����+��
�)�' ก,$�!� ก���	������� '���,%&�ก���"�ก��+��4
$�������$�
4
$�
�!�� ���4����'�!�

���
���� /,��"������ ���ก����
 
���ก��(�ก��,�+�-��$���	
���
 
 ��ก��ก� 2 �5#	��"���#���ก��	���� ��� 
���� 44 /	$������)'�##����������	
��
ก����� �.8. 2534 
�4����'�4!�+��)��/���!$�ก��ก���"�(�,�ก-.��)$�(�1������ก�� A()�B 	���     

                                                   

 3  �"�����ก-�G ก�� � 5430/2553.  
 4  �"�����ก-�G ก�� � 2905/2552. 
 5  *�))��  8��%,8���.  (2536).  ��������	ก��
�	��������
�	ก����� ����
���	�������������

��������
�	ก����� �.�. 2534.  	��� 6. 
 6  ���
!,กG	
��/�$�/,���.�)�� 
���� 5 A(�ก��()����*�/	$���ก;�  (�ก��)"���	� 2ก;�  '���,           
��ก������ก���"�ก��+��������.B 
 7  �"�����ก-�G ก�� � 4588/2552. 
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A4
$()�B �������	
��ก����� /,�ก��()�(�,�ก-.�(���1��!$�����ก��()�ก�'������� �4�������' ��4!� 
6���%&�!�����	;�!$�,�ก-.�0��������'�������� �)$� �2"����
 ��2� ����0���������	
��ก�����4
$����"�
�������	
��ก�����0����4�()��$���!������4��+����� /�$���"��������	
��ก�����4�()������&$'�
'������.:�0�������� �)$�� 2/,�!��1������ก��()��������	
��ก������"�	��'������� �4�������' ��
4!�	���4
$ ��ก��ก� 2'�'�##������ก,$�!���
�4��'�##���4!�+��)��/���!$�ก��()�(�,�ก-.�(�� �1��!$�
����ก��,��
�����*�0������0���������	
��ก����������' �� 6���(��5���'��	�ก
 ก���"��� 0�2��&$8�, 
8�,
�ก�����'()�	,�กกG	
��,�ก-.�,��
����
���
!,กG	
��/�$�/,���.�)��
���� 420             

�����������.�������0������� 6����
��������.�1���������ก�'�!�
��'%����
'�'�##������ก,$�!/,�! 
ก,$�!4��!$��������ก�'�!�
��'%����

���� 420 4
$����,���ก�',�ก-.�0�����*���;�0��(�
�������	
��ก����� (Exclusive Rights 	��� Trademark Rights)8 ��������กก��ก���"�,��
��+��	,�ก
���!4���2�������
 ,�ก-.�����ก����(�	������
���,���,$�/,��ก���!�
�� �	��0�2� /�$���*�0��
����0���������	
��ก�������2�
 ,�ก-.��������*���;�0��� �กG	
��(	�4!�/ก$����0���������	
��
ก�����/�$�� ��%&��� �! 6���ก$�(	��ก���5#	�(�ก��()�/,�ก��� �!�
������ก��ก���"�� �����ก��,��
��
�������	
��ก�������$��	, ก�, ���4
$4�� /,��
��������.�1���!�
��'%�������#�(�
���� 108-110 
���ก�'ก�'���
!,กG	
����#�
���� 273 /,� 274 /,�! �	;�4��!$�ก��� �'���,(��,�
	���
�, ���������	
��ก�����0��'���,���� /
������4
$�"�
�()�ก�'������� �4����'�����' ��ก;1������
�!�
%��/,�! /�$������ก��ก���"�,��
�����*�0������0���������	
��ก�����	���4
$��2�ก;�������
�����;�� �8�,����!����D��+�����'()����
!,กG	
��/�$�/,���.�)�� 
���� 420 6���
�ก
ก$�(	��ก���5#	�(�ก��� �!�
���� �4��ก,$�!
�/,�!0������ ��ก��ก� 2 ก��'�##����!�
��'%���$!�(	#$
4!�(��$!�0���!�
��'%��(������#�+����� ��������กก��()�/,�ก��� �!�
,�ก-.�0��ก��()�
�������	
��ก�������

���� 44 ���0��	,�ก�ก.:�� �)��/����)$�� 2 �$�
����ก��) 2�"�(	�%&��� �	��
�����"������� ��#�
�กก!$�ก��()�����,��ก(����/�$�������"�4��&$ก��()�กG	
����#�                 
�ก���!�
�"�����9 
 /
�!$������84����
 กG	
��� ��ก ��!0���ก�'�������	
��ก�������&$	,��D'�' /�$����� �
���'ก��� !$�กG	
��� ��ก ��!ก�'�������	
��ก�����+�����D'�'/�ก0�������84����2� 4��/ก$ 
�����)'�##����������	
��ก����� �.8. 2474 6���
 %,()�'����'��'/�$!��� � 1 ��,��
 �.8. 2474             

                                                   

 8  *�))��  8��%,8���.  �,$
���
.  	��� 183. 
 9  	�&
�����  '���������.  (2551, ก������).  Aก��,$!����*�(�กG	
���������������5##�: !������	�
+���������!�
��'%����� �'�� �'กG	
��4��/,�กG	
��7�����8�.B  ���"��#�����"��$
����%	�&�	 

���
��"��$, 37, 3.  	���  473. 
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(���)�
�����'���
��;������
����
	����)�*��ก����ก�ก,��������&$	�! 6���ก���$��
�����)'�##���D'�'� 2 ������
/�!กG	
���������	
��ก�����0�������8���กe- ��� 
�����)'�##����������	
��ก����� �.8. 1905 (Trade Marks Act 1905)10 ก$��� ���
 ก��/ก�40 /,�
'����'()������)'�##����������	
��ก����� �.8. 2534 (��!,��$�
� �����2� (�ก��� �!�
1��ก��()�
/,�ก��ก���"�� �����ก��,��
���������	
��ก����� ����!�� ���8�ก-�������
.�/,�/�!���ก��
���'()�กG	
��/ก$,�ก-.��� ��
กG	
��D'�'���ก,$�! ���ก�'������ก�����)�
0��
�.�ก��
ก��กe-G ก��ก ��!ก�'����$�������)'�##����������	
��ก����� �.8. 2474 /,�	,�กก��
�ก ��!ก�'ก��(	��!�
���
�����������	
��ก������ �������ก, ������ �����
��1���'1��������
.�
���/������(�ก��(	��!�
���
�����������	
��ก����� /,�ก$�(	��ก���!�
����,���ก��(�����0��
!��1�������� /,�������
.�(�ก�����
�����������	
��ก������ �1&ก�����$�4�  
 �����2� (�!��������*�D'�'� 2 %&�!�������
�$�� ���8�ก-�1��������
.�� �/������(�ก��(	�
�!�
���
�����������	
��ก����� 	,�ก�ก.:�ก�������.�1�����*�/�$�� ��%&� �� �!0������0��
�������	
��ก����� /,�ก��ก���"�� �����,��
�����*�0������0���������	
��ก����� �,��������
/�!��� /,�
���ก��(�ก�����)$��!$�����กG	
�� �����,�+�-'���,%&�ก���"�ก��+��4
$������ 
/,�(	��!�
���
�������*�0������0���������	
��ก������ �/������4����$�����'�,�
��

���!ก��.�� ���, ���/�,�4�(��5���'�� 
 
1.2   ������ ����!���ก	 #$ก%	 

1. �����8�ก-����!����!�
����
� �!�
	
�� ,�ก-.�ก��(	����*�  �����"���#/	$�
!��1��������(�ก��(	��!�
���
���� /,����*�/�$�� ��%&��� �!0������0���������	
��ก������ �               
�����' �� 

2. �����8�ก-�กG	
��� ��ก ��!ก�'ก��,��
�����*�(��������	
��ก�������
กG	
��4��
��� �'�� �'กG	
���$�������8 /,��!�
�ก,���	!$�������8   

3. �����8�ก-�!� �����	��5#	�� � �ก ��!ก�'ก��()�  /,�ก��,��
�����*�/�$ �� ��%&� �� �!(�
�������	
��ก������ ������' �� 

4. ���������/��/�!���/ก�40���'����กG	
���������	
��ก�����(	���
��1���
�������*�
0������0���������	
��ก�����4����$��/������ 
 

                                                   

 10  *�))��  8��%,8���.  �,$
���
.  	��� 4. 
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1.3  �

�'(	����ก	 #$ก%	 
  
���� 44 /	$������)'�##����������	
��ก����� �.8. 2534 ����'�'�##���� �(	����*�
/�$�� ��%&��� �!/ก$����0���������	
��ก������ ������' ��/,�!(����� ���ก()��������	
��ก�����0��
��ก�'������� �4����'ก�������' �� /�$'�'�##������ก,$�!ก,�'
�4��(	��"��"�ก���!�
1��,�ก-.�0��
ก��ก���"�� �1������ Aก��()�B �������	
��ก����� /,�,�ก-.�0��ก��ก���"�� �1������ก��,��
��
���*�/�$�� ��%&��� �!(��������	
��ก������ ������' ��4!�+��)��/��� ���1������)$��!$�����กG	
��
� ���h�+�ก��(	�'���,%&�ก���"�ก��+��4
$������ /�!�	����+�)��+��
�)�'(��������	
��ก�����
� ������' ��/,�!0��'���,������������+�)��(�ก�����ก�'*��ก��ก�����0���� �������
 ก��
/ก�40กG	
���������	
��ก����������ก"�	��	,�ก�ก.:� /,�ก��ก���"�� �1������ Aก��()�B /,�ก�� 
A,��
�����*�B (��������	
��ก������ ������' ��0�2���$�������&�*��
 �����(	������)'�##���
�������	
��ก����� �.8. 2534 ��
��1(	��!�
���
�������*�/�$�� ��%&��� �!0������0���������	
��
ก������ ������' ��4����$��
 ������*�����$�4�  
 
1.4   ���������ก	 #$ก%	 
  !��������*�D'�'� 2
�$�����1��ก��8�ก-�,�ก-.�ก��()��������	
��ก������������ก��
,��
�����*�0������0���������	
��ก�������2� +��!������	���� �'�� �'	,�กกG	
����2����/�$�
/,���#� /,�/�!����"�����ก-�0��8�,4����� �'�� �'ก�''�'�##���/	$�กG	
���$�������8 
+���D�����$������กG	
���������	
��ก�����/	$������8���กe-�������กG	
�����/'' (Model 
Law) 0�������)'�##����������	
��ก����� �.8. 2474 ��ก������1�������)'�##����������	
��
ก����� �.8. 2534 6�������D'�'� �
 %,()�'����'��&$(��5���'�� /,��!�
�ก,���	!$�������8              
���������/�!���ก��/ก�40���'����กG	
��(	�
 �!�
����
�� /,���
��1(	��!�
���
����          
6������*�(�ก��()��������	
��ก�����0������0���������	
��ก����� /,�,�ก-.�0��ก��ก��ก���"�
� �1������()��������	
��ก�����4����$�����'�,�
 
 
1.5   �'+�,�	��'�ก	 #$ก%	 
  ก��8�ก-�!����(�!��������*�D'�'� 2����ก��8�ก-�����ก��!������ก��� (Documentary 
Research) +��
�$�����ก��8�ก-���กกG	
�� �"��� /,�'��!�
��2�(������8/,��$�������8 
�!�
�ก,���	!$�������8 �"�����ก-�0��8�,(������84��/,��$�������8 /,�!�"�
�
!������	���� �'�� �'1��/�!���� ��	
���
�$�ก�����'���� /,�/ก�40กG	
���������	
��ก�����
0�������84�� 
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1.6   � �./0�!����	,�1	2�3,4 �� 
1. ���'/,��0��(����!����!�
����
� �!�
	
�� ,�ก-.�ก��(	����*� �����"���#/	$�

!��1��������(�ก��(	��!�
���
���� /,����*�/�$�� ��%&��� �!0������0���������	
��ก������ �         
�����' �� 

2. ���'1��	,�ก�ก.:�/,�/�!���(�ก�������.�,�ก-.�0��ก��()��������	
��ก�����               
� �����ก��,��
�����*�0������0���������	
��ก�������
	,�กก����ก, 

3. ���'1��ก��!������	�/,��0��(��5#	�� ��ก ��!ก�'ก��()� /,�ก��,��
�����*�/�$�� ��%&��� �!
(��������	
��ก������ ������' �� 

4. ���'1��/�!���/ก�40���'����กG	
���������	
��ก�����(	���
��1���
�������*�0��
����0���������	
��ก�����4����$��/������ 

DPU



����� 2 

��	
��
�
�������� �
������ ��	���ก�ก��� 

��ก������
��������� ���!�� ����ก����� 

 
 �������	
��
���
����� 2 
�� �������������ก���� !"#����$�%��&	#'
&� $�
��
�
�����(��
��$ )#���"%*�
ก�����%��&%)�&%�
"	%���
"�&��ก��%��+!�"
�����	#'
���"���&�%��&���%�,���"$�
ก��    
���%��&	-���� !"����.
�ก���
ก�����%��&%)�&%�
"	%���
"�&��ก��%��(����$ )#���"%*�
ก��          
���%��&%)�&%�
"	%���
"�&��ก��%�����(�����" 
�
��ก�
���	ก��%��&���%��&	-�����
/��
0�
(��"���1�
-
"	���-
"	%���
"�&��ก��%���������	���
 (��/�.
��#���ก��#����2�(��(ก��-ก3�&��                     
����
�%��
"ก����ก45�-
"���1���"ก����$�
�# 
 
2.1   ��	
��
�
��������$� ���!�� ����ก����� 

  ��ก-�
&��$�&���ก0�
��"#����$�6��$�*
��
/����&
)4�*����2���,��ก45* (Symbols) 
�
ก����"2�� !"%��&	#'
	���-
"���
(���"ก��	
��-
"��$ )���"-
"	#'
����	�������/�
#@(��� +!�"
��

�40�
����
����	���&(�ก��&���ก45�	#'
ก�����	%���
"�&��	/��
ก��#6)��$�* A��B�/	-��
           
�
C��
�"�
�)%
���#$*A���5/�������&�ก�����	%���
"�&���
��"#6)��$�*A�����������"�
                       
�
	��
ก��
���
�1 (���
�&��
�5���ก�A�&�
 �����2��"C@&�
����2���,��ก45*$��"E �
ก��
ก���
�(��(�ก(����
%��-
"$
��ก��
%��-
"%��(-�"��"ก��%�����&�ก&�������ก���
ก	���
��,��ก45*
	/��
#��A�2
*
�
	ก����ก2��
	���"�
��"ก��%��+!�"&����&���ก��,��ก45*
�
$��
���ก����
%��
��
2 $�
&�
	&��
ก��%��-�����&�ก��-��$��	/��&&�ก-!�
��,��ก45*��"ก��%�����
����
#F��)��
	���ก���	%���
"�&��
ก��%��
��
�!"&�%��&���%�,	/��&&�ก-!�
&�
���"$�
	
��
" ���"
�� ��ก#����$�6��$�*	���
"ก��%��-�����)��� 
ก��%��-��$��" ��
	���&&�	&��
#��&�5 800 #@ก�

%���$*6�ก��2A��/�
%��-
"#��	�6ก��+
����
%��
-
���	��
�#-���

�5�
�%&$��"E (�����-���ก��%���#��"#��	�6$��"E 	2�
 #��	�6
���#$* 

                                                   

 1  J. Thomas McCarthy.  (2012).  MaCarthy on Trademarks and Unfair Competition.  p. 5-1. 
 2  �2��6  	�&��2$�.  (2544).  ��ก������ก�� !"#$�%"&'()#!�*+,,!.  �
�� 264. 
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(��X@
�	+��3 ��"
��
 �!"��

�40�
���	%���
"�&��ก��%��
����	���&&�ก��
��&��2��
��"ก��%��
���"
���"��"�
�)%
�� 
  �
�&�� 500-600 #@ ก�

%���$*6�ก��2 ���&�ก��%�
/����ก0�
��"A���5%�����(�ก�
���
����"-!�
�
�&��
��
&�ก&�2��
-
"������(�ก�
$���������4 +!�"��ก45�-
"ก�����)2��
����
(�ก�

��"ก����กZ(��"���	�Z
 !"��#(��(����1�ก���
ก��(��"%��&	#'
	���-
"(��(���"ก��	
��-
"
��
%��
�
	#'
��$ )#���"%*#��ก�����%�,-
"	%���
"�&��ก��%�����	#'

���"�� (��A��-�
	�Z����"
	ก����ก��#����$�(�����&��
	%���
"�&��ก��%��-��"$�
�!"/����5������� 	%���
"�&��ก��%��&�$�

ก��	
��	/��
���ก��%)�&%�
"������AB%&���� �ก��
ก��" !"%)5B�/(��(���"ก��	
��-
"��
%�� 
#��	B��
!�" (��	/��
%)�&%�
"������$�
("�-
"ก��(-�"-�
�
��
"����
!�"E 
�ก#��ก���
!�"����5 
 2.1.1  ����.
�ก��-
"	%���
"�&��ก��%���
$��"#��	�6 

	%���
"�&��ก��%�����&�ก���2�(��/�.
�&�
���"$�
	
��
"&�A��$�
��
ก�����"
#��&�5 #@ %.6. 1601 ���&�����,,�$�	ก����ก��	%���
"�&��ก��%��	ก��-!�
	#'
%���"(�ก�
��/�
1*
��1��5��0	�
�&
�  A������,,�$���"ก����
��
&����ก	ก5[*���%�,�
ก�����&&������� ��                  
�2�	%���
"�&��ก��%��-
"�)%%�
��
 (&���	#'
ก��
��	%���
"�&��ก��%��
��
&����(#�"A��	/��&	$�&
���
#��ก
�
��
	-���#กZ$�&6 

2.1.1.1  #��	�6
�"ก\4 
#��	�6
�"ก\4+!�"	#'
#��	�6(�ก���	���&ก��#]���$�
)$���ก��&(��#��	�6(&�(��

-
"����ก3�&��%
&&

�
�* �����"%���2�/����2��,,�$�ก������	���
	%���
"�&��ก��%�� 
%.6. 1875 (The Trade Marks Registration Act 1875) 	#'
ก3�&��g���(�ก +!�"ก�

�����&�ก��         
$��/����2��,,�$�g�����"ก����6��
�"ก\4����2����กก3�&��%
&&

�
�*(ก�%��$��"E ���
	ก����ก��ก����	&��	%���
"�&��ก��%�� ($�#����#F,��������ก�����	
�
%��ก����	&��	%���
"�&��
ก��%��
��
	ก��%��&��ก�����ก�
ก��/����
*+!�"���1��
	%���
"�&��ก��%�� #��	�6
�"ก\4�!"���&�
(
�%��������2�����ก������	���
	%���
"�&��ก��%�� �!"���#��ก�6�2� /����2��,,�$�ก��               
����	���
	%���
"�&��ก��%�� %.6. 1875 (The Trade Marks Registration Act 1875) 	/��
$��B���

                                                   

 3  1
�  (ก��A
B��.  (2549).  *$�.�/(0!'/$&"12$*.  �
�� 30. 
 4  1�22��  6)B��6��� ก.  (2536).  34!�5(6!"73$89��� !"ก!$3:!.  �
�� 1. 
 5  (���"	��&.  �
�� 2. 
 6  Brain C. Reid.  (1984).  A Practical Introduction to Trade Marks.  p. 1.  
��" !"�
 	�����ก45*  �)�/"61�.  
(2530).  *+,�!ก�� !"7กA9".ก�6ก!$31: 3$��'(#5(B)73$89��� !"ก!$3:!.  �
�� 5. 
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ก��/����
*��"ก����7 A������,,�$���"ก���������"���ก	ก5[*	ก����ก��ก������	���
	%���
"�&��
ก��%�� (��ก���
� !"%)5��ก45�-
"	%���
"�&��ก��%��
�
/!"������ก������	���
�
	���
"
��ก45���"	g/�� $�
��
ก���
����1��
	%���
"�&��ก��%���������	���
���(ก� 	���-
"
	%���
"�&��ก��%��($�	/��"���	���� ���"
�� &�-�
/����5����%�,#��ก���
!�"��� #��	�6
�"ก\4���&�ก��
(ก��-ก3�&��	%���
"�&��ก��%��&�
���"$�
	
��
"A���
�)ก%���"�����&�#���#�)"ก��	/��&	$�&
����,,�$����&�%��&��
�&��(���
�%��
"ก���B��ก��5*��� 	#����
�#A��$�
� A���
#@                
%.6. 1883 #��	�6
�"ก\4���#��ก�6�2�/����2��,,�$����1���$� ก��

ก(�� (��	%���
"�&��
ก��%�� (The Patent, Designs, and Trademark Act) 
�
&���	#'
ก���ก	��ก /����2��,,�$�ก��               
����	���
	%���
"�&��ก��%�� %.6. 1875 (The Trade Marks Registration Act 1875) $�
&��
#@  
%.6. 1905 �!"���&�ก��#��ก�6�2� /����2��,,�$�	%���
"�&��ก��%�� %.6. 1905 (The Trade Marks 
Act 1905) +!�"ก3�&��g�����"ก����
��
�����"���ก	ก5[*	/��&	$�&	ก����ก�����ก0�
ก��/����
*+!�"
���1�ก���������	���
	%���
"�&��ก��%�����	���-
"	%���
"�&��ก��%��
��
&�	�$
�������2�	#'

	%���
"�&��ก��%�� ��& !"����,,�$�ก��	/�ก 

��	���
	%���
"�&��ก��%���������	���
ก�5����
&����&�ก���2� (��	%���
"�&��ก��%������&�&���ก45���"	g/��B���
����	��� 7 #@ +!�"ก3�&��g���
��
 �
	#'
ก3�&��(&����
ก�����"/����2��,,�$�	%���
"�&��ก��%�� /.6. 2474 -
"#��	�6���
A���������������ก���� !"A����	
����
���-�
$�
�# $�
&�/����2��,,�$�	%���
"�&��ก��%��               
%.6. 1905 (The Trade Marks Act 1905) ������ก��(ก��-	/��&	$�&�
#@ %.6. 1919 �
ก�����"#@               
%.6. 1938 #��	�6
�"ก\4���&�ก��#��ก�6�2� /����2��,,�$�	%���
"�&��ก��%�� %.6. 1938 (The 
Trade Marks Act 1938) (��������ก��(ก��-	/��&	$�&	/��
�2�ก3�&��g�����"ก�����������
	%���
"�&�����ก���
 #@ %.6. 1984 ����)����&�ก��#��ก�6�2� /����2��,,�$�	%���
"�&��ก��%�� 
%.6. 1994 (The Trade Marks Act 1994) +!�"	#'
ก3�&��	%���
"�&��ก��%�������"%���2�
����
ก�����"
#F��)��
 

���"
�� ���กก3�&��
�
	ก����ก��	%���
"�&��ก��%��-
"#��	�6
�"ก\4
��
  �
	#'

ก3�&��(&������(ก�#��	�6$��"E ����A�ก�
ก��
���#	#'
$�
(���
ก�����"/����2��,,�$�
	%���
"�&��ก��%���
#��	�6-
"$

��� ����0
	&��ก� 	�
�&�
 

�	$�	��� ��&���"#��	�6��� 

                                                   

 7  �2��6  	�&��2$�.  	��&	��&.  �
�� 265. 
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2.1.1.2  ����0
	&��ก� 
�
����0
	&��ก�
��
 	&��
��
��� 8 ก�ก3�%& %.6. 1870 ��0�B�(��"����0
	&��ก�              

���/����5�

)&�$���0��,,�$�g���(�ก	ก����ก��ก������	���
	%���
"�&��ก��%�� ก3�&��g���
��"ก�������ก���
�	ก����ก��ก������	���
	%���
"�&��ก��%��A�������#A��#��6��กก��/����5�
���	#'
ก���2��������ก��%��������"&���0���
�2��
$��"#��	�6 ($�ก3�&��g�����"ก�������&�ก��
��"%���2��
����	���
�
���
 	
��
"��ก6����"(��"����0
	&��ก����/����5����ก3�&����"ก����          
-��$�
��01��&
�,	
��
"��กก���2�
��
��-
"�B��
ก����"��	����	ก����ก��	%���
"�&��ก��%��
��

	#'
ก�����ก��ก���2�
��
���
��"ก��%��8 (��
����ก���6����"(��"����0
	&��ก����&�%��$����
             
�
ก�5���"ก����กZ�&�&���0��,,�$��
ก���2���"%��ก��	%���
"�&��ก��%���
ก�����"$�
&��
#@              
%.6. 1881 ��0�B�(��"����0
	&��ก��!"���/����5����
ก3�&��	ก����ก��ก������	���
	%���
"�&��
ก��%��+!�"�2��
��"ก��%���������$��"2�$�(��2
	���
�
	���+!�"	#'
2
	���/��
	&�
"�
����0
	&��ก� 
A���&���& !"ก��%��������"&���0 +!�"ก3�&��g�����"ก������� �ก�ก	��กA��/����2��,,�$�
	%���
"�&��ก��%�� %.6. 1905 A��/����2��,,�$�g�����"ก����������ก��(ก��-	/��&	$�&$�
&�
�ก               
2 %���"�
#@ %.6. 1920 (������)��
#@ %.6. 1946 +!�"�
ก��(ก��-%���"����)�
��	
" ����0
	&��ก�               
������
ก��/����5� ��0��,,�$� 	%���
"�&��ก��%��  %.6.  1946 (Trademark Act 1946 ���
                     
The Lanham Act) A��&�����"%���2�
��($���
��� 5 &� )
��
 %.6. 1947 (��������ก��(ก��-����)�
	&��
	��

$)��%& %.6. 2005 ���"
�� /����2��,,�$�g�����"ก����	#'
ก3�&��	ก����ก��	%���
"�&��
ก��%��-
"����0
	&��ก������"%���2�
����
#F��)��
+!�"(&���������ก��(ก��-�
	���$�
&� ($�กZ               
	#'
	/��"	/��
��$ )#���"%*�
ก��#���#�)"����,,�$��
��"���
���&�%��&��
�&�� �
�%��
"ก�� 
�B�/��"%&���	#����
(#�"�#	/��"	���
��
 ($��������%�,�
/����2��,,�$�g���
��%�
 ก��ก���
�
��ก45�-
"	%���
"�&��ก��%��
�
/!"������ก������	���
 (��ก��ก�����
�
 �
	#'
ก����	&��
���1��
	%���
"�&��ก��%�� 

	&��
ก��%��������"#��	�6���&�%��&	���,	$��A$	/��&&�ก-!�
 ก�����#��	�6$��"E ���&�
����,,�$��
ก�����%��&%)�&%�
"	%���
"�&��ก��%���
#��	�6-
"$
�!"�&�	/��"/

�ก$�
�# 
	
��
"��ก�
����#��	�6���&�ก����"

ก��
%���#����
�����"#��	�6
��
E B���$�	%���
"�&��
ก��%��-
"$��	
" +!�"#��ก]���#��	�6#�����"���&�ก��
��	-����
%��
��
���&��)%%����ก�����ก��A��
�&��)���$(
�
�"(��(��"��#��A�2
*�
%��&&�2��
	���"+!�"	%���
"�&��ก��%�� A��ก��#�
&���

	���
	%���
"�&��ก��%�����&�2��
	���"	/��
��#��A�2
*��"1)�ก��-
"$
	
" +!�"ก��ก������
��ก45�

                                                   

 8  J. Thomas McCarthy.  Op.cit.  pp.5-7. 
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��"ก������"��ก����A��$�"$�
���"	���-
"	%���
"�&��ก��%�� ������AB%��& !"#��	�6���
��	-��(��
��"

ก��
%�� (���B�/	6�40ก��A����&	#'

���"&�ก 	
��
"��ก���กก�������#�
ก�����%��&
%)�&%�
"	%���
"�&��ก��%��
��
%�
 	&��
������ก������	���
�
#��	�6����
&������%��&%)�&%�
"
�
#��	�6
��
 ������	�$)��"ก����
��
	
"
�
�
���#��	�6�!"	ก��%��&$��
$���
ก�����$��"
"%*ก�
������"#��	�6�
ก�����%��&%)�&%�
"��"���
���/�*��
��"#F,,� 
��� 
"%*ก��ก��%��A�ก 
(WTO) (��
"%*ก�����/�*��
��"#F,,�A�ก (WIPO) 	#'
$�
 A��

ก��กก�����$��"
"%*ก�
������"#��	�6��"ก����(���
��
%��&$ก�"������"#��	�6�&������	#'
�
1���,,����


)��,,�
���"�
��������B�%� ���
/�)B�%�กZ �
	#'
ก��ก���%�,
�ก#��ก���
!�"�
ก�����ก��
���	ก��%��&
%)�&%�
"���/�*��
��"#F,,�������"#��	�6���
���"	#'
��#1��& A��	g/��
���"���"ก�����%��&
%)�&%�
"��"���
	%���
"�&��ก��%�� 
��� 



)��,,�ก�)"#�����������ก��%)�&%�
"���/�*��
��"
)$���ก��& %.6. 1883 (Paris 
Convention for the Protection of Industrial Property) ���"
�� 

)��,,�g�����"ก����������ก��(ก��-
	/��&	$�&���"���
 6 %���" �
#@ %.6. 1900, 1911, 1925, 1934, 1958, 1967 (�� 1979 



)��,,�ก�)"&������������ก������	���
	%���
"�&��ก��%�� 1891 (Madrid Agreement 
Concerning the International Registration of Marks) (��/�1����&����� %.6. 1989 (Madrid Protocol) 

%��&$ก�"����������1��
���/�*��
��"#F,,����	ก����ก��ก��%�� %.6. 1994 (Agreement 
on Trade-Related Aspects of Intellectual Property Rights (TRIPs))  

2.1.2  ����.
�ก��-
"	%���
"�&��ก��%���
#��	�6��� 
	
��
"��ก#��	�6����

��$
��
 �
	#'
#��	�6	ก4$�ก��& ��"
��
 �
�&��ก�

               

�!"��"&����&�ก��
��	%���
"�&��ก��%��&��2�	#'
	%���
"&�
	/��
(��" !"%��&	#'
	���-
"���

(���"ก��	
��-
"��
%��&�ก	�����
�ก (&����&�#��ก]���#��	�6���	���&&�ก���2�	%���
"�&��ก��%��

��($�	&��
�� ($�	&��
/����5���

�#�
�&����$
Aก��
��*���2��$��"2�$�	���&	-��&����ก��%��(��
#��ก
�1)�ก���
#��	�6���
��
��/����2��$��"2�$����&�ก��
����
%��+!�"���
��,���	#'
��
%��
��"
)$���ก��&(��
����1�ก��$�
��
(
�#]���$�
�
	ก����ก��ก���2�	%���
"�&��ก��%��	/��
���) !"
��
%��-
"$
	-��&��2����� (��	&��
/����5���

���"�# !"ก��	���&$�
�
ก�����%��&%)�&%�
"
	%���
"�&��ก��%���
#��	�6���
���"	#'
��#1��&
��
 /���� ��0���������	���&���$��"�
��	���

	%���
"�&��ก��%��-!�
�
ก�����"	ก4$��1�ก���
��2�&��/������&	�Z�/��#ก	ก���	���
������ 
��2ก����� 6 �
#@ /.6. 2453 (��$�
&��!"���&�ก��$��ก3�&��	ก����ก��	%���
"�&��ก��%��-!�
�
#@ 
/.6. 2457 A��&�2��
	���ก
���"	#'
��"ก����� t/����2��,,�$���ก45�	%���
"�&��(�������
ก��
%��-�� /.6. 2457u 	
��
"��ก%��&	���,ก����
����"���
ก��%��-�� (��ก��	ก��ก�5�-�
/�/��
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	ก����ก��	%���
"�&��ก��%��(�������
ก��%��-!�
 ��"/����5������ก%��#���B-
"/����2��,,�$� 
g�����"ก���������� 

t&�/����&��2A
"ก��	�
�
	ก���v ���"��� ����	���
��ก��%��-��+!�"	ก����ก��
�
�
#��	�6��
&(���/6��(�	���,���"-!�
ก���($�ก�

	#'

�
&�ก(��� 	ก��&�%��/�/��ก�
-!�
����
	%���
"�&��(������
ก��%��-!�
	
�
"E ��"/����2�����	�Z
���	#'
	����&%�������&�ก3�&���������
����	���
	%���
"�&��(�������
ก��%��-�����	#'
�����"��%��/�/���
	���
"
����� �!"��"/��ก�)5�
A#��	ก���v���$��/����2��,,�$��������#u 


���"��กZ$�&/����2��,,�$���ก45�	%���
"�&��(�������
ก��%��-�� /.6. 2457 ������
$��-!�
�
-5�
��
 A�����
��,���
��&���"%���2�ก��ก������	���
	%���
"�&��ก��%�����($�	/��"
	���
��
 &����&�ก���2���"%��ก��	���
"
��
E ���	ก����-�
"&�ก���%�� 	
��
"��ก�B�/	6�40ก��(����"%&���
	#'

����
-5�
��
 $�
&�	&��
	6�40ก��ก��%�����-���$��(��&�%��&���%�,&�ก-!�
 ก
#�ก��ก��
	���ก��
"��ก��0���$��"2�$����#���"%*�����0���������%��&%)�&%�
"�
	%���
"�&��ก��%��                

���"	#'
��#1��& /������&	�Z�/��&"ก)3	ก���	���
������ ��2ก����� 6 �!"&�/����&��2A
"ก��
A#��	ก������$��"ก�&��	���
ก��%��-!�
�
#@ /.6. 2466 A��&��
��������ก���%�,#��ก���
!�"%�
ก��
�������	���
	%���
"�&��ก��%��	&��
��
��� 16 &ก��%& /.6. 2466 (��A��/����&��2A
"ก��
g�����"ก������"�����&�ก��A

"�
��"���
	%���
"�&��ก��%��&�
����
%��&������2
�-
"              
ก�&��	���
ก��%�� 

�
#@ /.6. 2474 /������&	�Z�/��#�&�
��&��#��2�1�#ก	ก���	���
������ ��2ก����� 7 
���&�ก��$�� t/����2��,,�$�	%���
"�&��ก��%�� /.6. 2474u -!�
 A��/����2��,,�$�g�����"ก����
������"-!�
$�&(
���"/����2��,,�$�	%���
"�&��ก��%�� %.6. 1905 (The Trade Marks Act 1905) 
-
"#��	�6
�"ก\4 +!�"/����2��,,�$�g���
������ก	��ก/����2��,,�$� /����2��,,�$���ก45�
	%���
"�&��(�������
ก��%��-�� /.6. 2457 A��/����2��,,�$�	%���
"�&��ก��%�� /.6. 2474 
��
 
���&�ก����"%���2�&�
���"$�
	
��
"	#'
����	���ก��� 60 #@ +!�"$�
�����	����
ก����"%���2�
��

������ก��(ก��-	/��" 2 %���"�
 /.6. 2476 (�� /.6. 2504 A�������� ���"
�� ���"��ก������&�ก����"%��
�2�/����2��,,�$�	%���
"�&��ก��%�� /.6. 2474 (���
��
 $�
&��!"���&�ก�����$��"�
��	���

	%���
"�&��ก��%��-!�
�
ก�&��	���
	%���
"�&��ก��%�� (�����&�
����	���
	%���
"�&��ก��%��
	#'
���������2
�	ก����ก��ก���������	���
	%���
"�&��ก��%��9 

                                                   

 9  ก3	�
����ก�����"/�5�2�*(��%&
�%& 

ก$�&%��&�
&�$�� 46 (��"/����2��,,�$� 
	%���
"�&��ก��%�� /.6. 2474 (g������ 1).  (2474, 13 ก�
���
).  ��2ก����
)	�ก4�,  	��&��� 48.  �
�� 303. 

DPU



 13

#@ /.6. 2534 #��	�6��� ���#��ก�6�2�/����2��,,�$�	%���
"�&��ก��%�� /.6. 2534 
(�
/����2��,,�$�	%���
"�&��ก��%�� /.6. 2474 
�
&�����"%���2�
���"	#'
��"ก��
��($���
���  
13 ก)&B�/�
1* /.6. 2534 A��#��ก]	�$)��#��ก
�ก��$��/����2��,,�$���"
��  

t	�$)���
ก��#��ก�6�2�/����2��,,�$�g���
�� %�
 A�����/����2��,,�$�	%���
"�&��
ก��%�� /)�16�ก��2 2474 ����2���"%��&�	#'
	���
�
(��� ����,,�$�$��"E �!"����&��(��                  
�&���&�� %)�&%�
"���1�-
"	���-
"	%���
"�&��ก��%�����	/��"/
 #��ก
����"�
���
���	ก����ก��
	%���
"�&�����ก�� 	%���
"�&������
" (����,,�

),�$����2�	%���
"�&��ก��%�����
	%���
"�&��
���ก�� +!�"�
#F��)��
	#'
���(/������(��������%��&%)�&%�
"�
ก3�&��-
"$��"#��	�6                
����#��	�6(���กZ��"�&�������%��&%)�&%�
"$�&ก3�&����� 

ก��ก
��
 /����2��,,�$�
��"ก������"&�����,,�$���"#��ก������&�	�&���& 	2�
 &����ก���
�
��
���
�����-
"
����	���

(��%5�ก��&ก��	%���
"�&��ก��%�� $�
��
���1�-
"���-
����	���
������2��	�
 ������	ก��
#F,���
��"#]���$�
���&�ก �&%��#���#�)"/����2��,,�$���"ก�������	�&���&���"-!�
 �!"���	#'
$�
"
$��/����2��,,�$�
��u10 

�������%�,(��"/����2��,,�$�	%���
"�&��ก��%�� /.6. 2534 &��������%�,���������ก��
(ก��-	/��&	$�&/
��)#��� 4 #��ก��11 %�
 

1. 	/��&���กก���
ก�����%��&%)�&%�
"(ก�	%���
"�&�����ก��  	%���
"�&������
"(��
	%���
"�&�����& 

2. 	/��&���กก���
ก��������1�	���-
"	%���
"�&��ก��%���������	���
(����
ก�����
��,,�

),�$����)%%�
��
�2�	%���
"�&��ก��%��-
"$
A��$�
"���	#'
�
�"��
(������	���
$�


����	���
 

3. #���#�)"-��
$

(����1�ก��	ก����ก��ก������	���
	%���
"�&��ก��%�����	�&���&
���"-!�
 
��� 
   3.1  #��"#�)"����,,�$�	ก����ก��ก��ก���
����/�ก��
%�����	ก��%��&%��
"$��(��
�
�%��
"ก��ก��#]���$��
��"ก��%��  
   3.2  #���#�)"����,,�$��������%��1��&	
��&�
ก��-
����	���
	%���
"�&��ก��%��
���2��	�
(��	#'
1��&���"-!�
 

                                                   

 10  /����2��,,�$�	%���
"�&��ก��%�� /.6. 2534.  (2534, /\6��ก��
 2534).  ��2ก����
)	�ก4�,  	��&��� 
108 $

��� 199/g���/�	64.  
 11  ��2��  
����
�
�ก�.  (2532).  ก�� !".C!D:."#$�%"&'()#!�*+,,!.  �
�� 60-61. 

DPU



 14

   3.3  	/��&	$�&����,,�$��������ก��A

(��ก�����&��ก���1��
%��-
����	���

	%���
"�&��ก��%��(�����1��
	%���
"�&��ก��%������������	���
(��� 
   3.4 	/��&	$�&
�$��%��1��&	
��&����/����2��,,�$� 

4.  	/��&	$�&����,,�$�	ก����ก��ก����"%���2�ก3�&������ก����&��&(��#���#�)"
����,,�$�
�
	ก����ก��%��&���	ก����ก��	%���
"�&��ก��%��	/��
�����&�� %)�&%�
"���1�(ก�	���-
"
	%���
"�&��ก��%����������"-!�
 ����ก��ก���
�A�4����
/����2��,,�$�	%���
"�&��ก��%��                 
���2��	�
�&���5*���"-!�
 	
��
"��ก	��&%��&���	ก����ก��	%���
"�&��ก��%��$�
"�2���"%��$�&#��&��
ก3�&��
�,� 

B�����"��กก����"%���2�/����2��,,�$�	%���
"�&��ก��%�� /.6. 2534 
��
 	/��
%��&
����ก�
ก�����	
�
"�
(��ก���������	���
	%���
"�&��ก��%���!"���&�ก�����$��" tก�&���/�*��

��"#F,,�u -!�
	/��
������2
�"�
���
���/�*��
��"#F,,�	&��
��
��� 3 /\4B�%& /.6. 2535 (��
�
���"�
��"ก����กZ	#'
�
���"�
���ก�
ก���������	���
	%���
"�&��ก��%��&��
ก�����"
#F��)��
 

$�
&����"��ก���#��	�6������	-�����&ก��	����ก��%��/�)B�%� �
�
)�)ก���
�
�
#��	�6������%��&$ก�"����������1��
���/�*��
��"#F,,����	ก����ก��ก��%��������#��	�6���+!�"
	#'
B�%��&�2�ก
"%*ก��ก��%��A�ก&�/�
1ก�5������$�
"

กก3�&��

)��$�����
�%��
"ก��%��&
$ก�"��"ก���� �!"&�ก��(ก��-	/��&	$�&A��/����2��,,�$�	%���
"�&��ก��%�� (g������ 2) /.6. 2543 
A��#��ก]	�$)��#��ก
�ก��(ก��-��"
�� 

t	�$)���
ก��#��ก�6�2�/����2��,,�$�g���
�� %�
 A�����ก��	����ก��%��/�)B�%�
�
�
)�)ก������
�
�#��	�6������%��&$ก�"����������1��
���/�*��
��"#F,,����	ก����ก��ก��%��
(�����$��"
"%*ก��ก��%��A�ก���	��Z����
�"(��&����2���"%��(��� ������#��	�6���+!�"	#'
B�%�
�&�2�ก
"%*ก��ก��%��A�ก&�/�
1ก�5������$�
"

กก3�&��

)��$�ก������
�%��
"ก��%��&$ก�"
��"ก���� 	/��
���ก��%)�&%�
"���/�*��
��"#F,,�	#'
�#
���"&�#�����1�B�/ (��A�����	#'
ก��
�&%��#���#�)"���ก	ก5[*	ก����ก��ก��ก���
���ก45�-
"	%���
"�&��ก��%��(��	%���
"�&�����
$�
"���&&�����������	���
	%���
"�&��ก��%�� ก�����"	/�ก 

ก������	���
	%���
"�&��ก��%��
(��ก�����	
�
ก�����	ก����-�
"ก��	กZ�%��1��&	
��&�
ก��Ax45�%��-
����	���
	%���
"�&��
ก��%�� (��
"%*#��ก
�(��
��
���
�����-
"%5�ก��&ก��	%���
"�&��ก��%�� ��&���"	/��&	$�&���

DPU



 15

&�ก��($�"$��"/
�ก"�
	����
��������&�
��
���
�����#]���$�ก��$�&/����2��,,�$�
�� ก��	/��&	$�&

��
��-
"
����	���
�
���
-
"ก��/����5�%��%��%��
 �!"���	#'
$�
"$��/����2��,,�$�
��u12 
 
2.2 �
������$�  %���!�� ����& ��	 %���!�� ����ก�����& 

	%���
"�&�������&�%)5��ก45��
ก��	#'
	%���
"�&��ก��%�����
��
 ��ก$�
"&�%)5��ก45�
	���
"$�
�
ก��	#'
	%���
"�&��$�&�����,,�$�����
ก3�&��	%���
"�&��ก��%��	���ก�

 A����ก45�
-
"	%���
"�&�� (��	%���
"�&��ก��%��$�&ก3�&��	%���
"�&��ก��%��-
"#��	�6��� ������ก��
ก���
����A��2��(��"�
/����2��,,�$�	%���
"�&��ก��%�� /.6. 2534 ��"
��  
 2.2.1 	%���
"�&�� 

&�$�� 4 -
"/����2��,,�$� 	%���
"�&��ก��%�� /.6. 2534 (ก��-	/��&	$�&A��
/����2��,,�$� 	%���
"�&��ก��%��  (g������  2)  /.6.  2543 ���ก� ��
�%��
���&-
"%���� � 
t	%���
"�&��u �����"
�� 

t	%���
"�&�� �&��%��&��� B�/ ��� B�/��� B�/#����40* $�� 2��
 %�� -�
%��& 
$���
�"��
 $��	�- ���&�
2��
 ก�)�&-
"�� ��#���" ���
��#��"-
"��$ ) ���
���"	����
��
���"��
���"�
!�"
���
����
���"��&ก�
u 
 2.2.2 	%���
"�&��ก��%�� 

�������%��&�&��-
"	%���
"�&��ก��%��	��&$�&/����2��,,�$�	%���
"�&��ก��%�� 
/.6. 2474 
��
�����,,�$�����
&�$�� 3 ���%�
"��� 

t	%���
"�&��ก��%��u �&��%��&��� 	%���
"�&��+!�"�2����
���2�	#'
����&�����

	ก����-�
"ก����
%��	/��
���(�"�����
%��
��
E 	#'
��
%��-
"	���-
"	%���
"�&��ก��%��A��������-!�
 
A��ก��	��
ก A�����%������
" A�����ก��%��-����
%��
��
���
	#'
���	�

-�� 

$�
&���
���&��"ก������� �ก�ก	��กA��/����2��,,�$�	%���
"�&��ก��%�� /.6. 2534 
A��/����2��,,�$�	%���
"�&��ก��%�� /.6. 2534 ������
���&%�����	%���
"�&��ก��%������
&�$�� 4 
��"
�� 

t	%���
"�&��ก��%��u �&��%��&��� 	%���
"�&������2����
���2�	#'
����&�����

	ก����-�
"ก����
%�� 	/��
(��"�����
%������2�	%���
"�&��-
"	���-
"	%���
"�&��ก��%��
��
($ก$��"ก��
��
%������2�	%���
"�&��ก��%��-
"�)%%�
��
u 

                                                   

 12  /����2��,,�$�	%���
"�&��ก��%�� (g������ 2) /.6. 2543. (2543, &�
�%& 2534).  ��2ก����
)	�ก4�,  
	��&��� 117, $

��� 29 ก. 

DPU



 16

��ก��
���&�
	%���
"�&�� (��	%���
"�&��ก��%��-��"$�
 ก����A����)#�������
ก��
�����	#'
	%���
"�&��ก��%�����
��
 ��$�
"&�
"%*#��ก
� 3 -�
13 ��"
��%�
  

-�
(�ก 	%���
"�&����$�
"&���ก45�-
"	%���
"�&��$�&���ก3�&��������
���&��� 
��"��������������ก����&�(���-��"$�
 !"
���&-
"%�����	%���
"�&����������,,�$�����


/����2��,,�$�	%���
"�&��ก��%�� /.6. 2534 ��"
��
 ���"���� �
���	#'
	%���
"�&���!"$�
"/����5�
��ก����,,�$��
&�$�� 4 ���%(�ก (��"/����2��,,�$�g�����"ก����
��
	
" 

-�
����
" 	%���
"�&����$�
"�2����
���2�	ก����ก����
%�� 
	%���
"�&��ก��%��
��
(&�����"�&���� �ก
���#�2�ก����
%��กZ �
���	#'
	%���
"�&��ก��%����� 


���"��กZ$�&��ก���ก	ก5[*�
-�

����
&/����5������� 	%���
"�&��ก��%����$�
"�2����
���2�ก��
��
%��	%���
"�&��ก��%��$�&ก3�&�����	/��"	%���
"�&��ก��%������2�ก����
%��	���
��
14  

-�
�����& 	%���
"�&��ก��%�� �ก�2�	/��
(��"%��&($ก$��"-
"��
%��+!�"&�	%���
"�&��
ก��%��ก����
%������2�	%���
"�&��ก��%��
��
 

���ก	ก5[*���%�,�
#��ก������)�����
��กZ%�
 $�
"	#'
ก���2�
���"	%���
"�&��ก��%�� 
��ก
���#�2�	/��
��$ )#���"%*
��
E 	2�
 
���#$��"	#'
2��
���4�� ���
2��
���" ���
	/��"($����)���

�����
��
��&�� 
���#�2�ก����
%��B���$�	%���
"�&��ก��%���� กZ�&�
���� �
���&�ก���2�	#'
����&��
���
	ก����-�
"ก����
%��	/��
(��"%��&($ก$��"-
"��
%��B���$�	%���
"�&��ก��%�����$��"ก�

�
��
	-��
"%*#��ก
��
-�

��15 
 
2.3 ��
�
(��ก������
��������� ���!�� ����ก����� 

 ��ก��������������
��	���
 !"#����$�%��&	#'
&��
	%���
"�&��ก��%��-��"$�

��
 	�Z
���
A��2��(��"���	%���
"�&��ก��%����� �ก
��&��2�	/��
(��"%��&	#'
	���-
"���
(���"ก��	
��-
"��$ )
���"-
"	#'
����	�������/�
#@(��� �
ก�����"#F��)��
 	%���
"�&��ก��%�� �
������	#'

��)1              
��"	6�40ก��-
"	���-
"	%���
"�&��ก��%��������%�,#��ก���
!�" ก����
�ก
���
!�"%�
 	%���
"�&��
ก��%��	#'
���"����2��
��"/�5�2�*-
"���#��ก
�ก��ก��$��"E A���
�������"	6�40ก��-
"
	%���
"�&��ก��%�� กZ%�
ก��%)�&%�
"��#��A�2
*-
"���	#'
	���-
"	%���
"�&������2��
ก��ก�� 

                                                   

 13  
�/��5  /
��/�.
�.  (2549, 14  /\6��ก��
).  tก��%)�&%�
"	%���
"�&��ก��%��$��"#��	�6B���$�
ก3�&�����.u  .!$'!$ก�� !"#$�%"&'()#!�*+,,!E��ก!$3:!$��.C!�*$�7#0,  9,  1.  �
�� 51. 
  14  1�22��  6)B��6���  ก  	��&	��&.  �
�� 16.  
 15  ���  $�"�&�$�.  (2545).  34!�5(6!"ก�� !"73$89��� !"ก!$3:!.  �
�� 8. 

DPU



 17

$�
��
2��
	���"�
��"ก��%�����
���	���กก�
�����#��� tก�y�����* (Goodwill)u16 ���"�2�	%���
"�&��
ก��%��
��
	#'
	���
�
	����� (���2�(/������&�ก-!�
	����� &��%��-
"	%���
"�&��ก��%��
��
              
กZ����"$�&-!�
�#	���
��
17 ����%��&���%�,�
	%���
"�&��ก��%�����&�/�.
�	/��&&�ก-!�
	#'
������
��"ก���� �!"��"�����
�
�#��	�6	ก��%��&$��
$���
ก����"%���2�ก3�&��	/��
���%��&%)�&%�
"
	%���
"�&��ก��%���&������	#'
ก3�&��B���
#��	�6(��%��&$ก�"������"#��	�6 ���"
��             
	/��
#��A�2
*
���"��"�)�$�
ก��%��ก���"�)
������"#��	�6
��
	
" 
 ก��%)�&%�
"���1�-
"	���-
"	%���
"�&��ก��%������
!�"  ��กก�����&����
��

��
	%���
"�&��ก��%��
��
�#�2�A���&�������

),�$ ��
&&���	#'
ก��%)�&%�
"#��A�2
*-
"������AB%
���� 	/���	&��
	���-
"	%���
"�&��ก��%����&�� �2��B�/��"%��$�
������"���1���� %��&����
-
"
������AB%�
��
%����ก$��"(���"���&�����2�	%���
"�&��ก��%�����	�&�

ก�
กZ�� �ก-����#�
����)�18 
(������	�$)��� 	���-
"	%���
"�&��ก��%������2�	%���
"�&��ก��%��-
"$
(��"���#��ก]���
���$B�5[*-
"$
+!�"
��

ก����
���(ก���1��52

�
������	ก��	%���
"�&��ก��%��$��"E                            
������$B�5[*
�
�2
�� �����$�&&�
��
���(ก�ก�������&�� �����������2
��
%��&�ก/��
"-
"
���$B�5[*��
%����"ก�������#��ก
�ก��ก��+!�"	#'
	���-
"	%���
"�&��ก��%���!"$�
"/����&��ก4�
%)5B�/(��"���$B�5[*-
"$
19 ��"
��
 ��$ )#���"%*���ก�
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 ��"���ก����&�-��"$�
 �!"��)#������(
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 16  �2��6  	�&��2$�.  	��&	��&.  �
�� 261. 
 17  ��2��  
����
�
�ก�.  	��&	��&.  �
�� 11. 
 18  1�22��  6)B��6���  ก  	��&	��&.  �
�� 6. 
  19  �2��6  	�&��2$�.  	��&	��&.  �
�� 262. 
 20  1�22��  6)B��6���  ก  	��&	��&.  �
�� 7. 
 21  (���"	��&.  �
�� 8. 
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2.4  �������$� ���!�� ����ก����� 
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	#'
���กก����ก��
ก3�&��	%���
"�&��ก��%��-
"�)ก#��	�6��� 
	%���
"�&��ก��%�������
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 &���ก45�	��
-
"	%���
"�&��ก��%�����($ก$��"�#��ก
	%���
"�&��ก��%��
��
���������
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"�&��
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�
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�
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"�&��
ก��%���&���&�� (��"�����
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"�&��ก��%��(�����&�������%��&
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"24 
 2.4.2  �
������
ก����"�
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"��
%�� 
  

ก��ก%)5��ก45�#��ก�����%�,�
ก����"2��(��(�ก(��$����
%����"ก����-��"$�
(��� 
	%���
"�&��ก��%��
��
��"����
������
ก����"�
ก !"��ก45�	g/��-
"��
%���
���
���	ก����-�
"ก��
ก��ก��%��(��"��(��"�
!�"A��	g/��25 ก����
�ก
���
!�"%�
 	%���
"�&��ก��%��
��
��&�� ��"2��������
(���"���&�-
"��
%������2�	%���
"�&��ก��%��	����ก�

��
&���ก(���"���&�	����ก�
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ก����"�
ก !"(���"���&�-
"��
%��
��
 �&� !"-
�����	%���
"�&��ก��%��
��
���
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&�����2��	�
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�#����%�	#'
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	#'
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"�&��ก��%��
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26 	/��"($���&�� 
���������
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ก�����
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"�&��ก��%��	����ก�
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&&���ก(���"���&�	����ก�

��"���ก����&�(���-��"$�
 

                                                   

 22  ���  $�"�&�$�.  	��&	��&.  �
�� 9-11. 
 23  (���"	��&.  �
�� 11. 
 24  1�22��  6)B��6���  -  (2544).  $�66#$�%"&'()#!�*+,,!���*$�7#0I#".  �
�� 84. 
 25  ��2��  
����
�
�ก�.  	��&	��&.  �
�� 9. 
 26  1�22��  6)B��6���  ก  	��&	��&.  �
�� 9. 
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 27  ���  $�"�&�$�.  	��&	��&.  �
�� 3. 
 28  W.Cornish, D. Llewelyn & T. Aplin. (2010).  Intellectual Property: Patents, Copyright, Trade 

Marks and Allied Rights.  p. 655. 
 29  ��2��  
����
�
�ก�.  	��&	��&.  �
�� 9-11. 
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 30  1�22��  6)B��6���  ก  	��&	��&.  �
�� 9. 
 31  �2��6  	�&��2$�.  	��&	��&.  �
�� 263. 
 32  ��2��  
����
�
�ก�.  	��&	��&.  �
�� 11. 
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 65  LA Gear v Hi-Tec Sports [1992] F.S.R. 121 at 129-130.  
 66  J. Mellor, D. Llewelyn, T. Moody-Stuart, D. Keeling and I. Berkeley.  Op.tic. p. 441. 
 67  Ibid.  p. 441. 
 68  Ibid. 
 69  Ibid. 
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 71  J. Mellor, D. Llewelyn, T. Moody-Stuart, D. Keeling and I. Berkeley.  Op.tic. p. 443. 
 72  Ibid. 
 73  Ravok v National Trade Press (1995) 72 R.P.C. 110. 
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 74  W.R. Cornish,  D. Llewelyn and  T.  Aplin.  (2010).  Intellectual Property : Patents, Copyrights, 
Trademarks and Allied Rights.  pp. 778-779. 
 75  The Trademark Act 1994 Section 10 (1). 
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 77  Reed Executive v Reed Business Information [2004] R.P.C. 767  CA. 
 78  AAH Pharmaceutical v Vantagemax [2003] E.T.M.R. 18. 
 79  The Trademark Act 1994 Section 10 (2). 
 80  Pfizer v Eurofood Link, a decision of S. Thorey QC, [2001] F.S.R. 
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 85  Ibid. 
 86  Levi Strauss & Co. v Shilon, 121 F.3d 1309, 43 U.S.P.Q.2d 1616 (9th Cir. 1997). 
 87  J. Thomas McCarthy. Op.tic. pp. 25-73. 
 88  Ibid. pp. 25-73. 
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 89  Forstmann Woolen Co. v. Murray Sices Corp., 144 F. Supp. 283, 290, 111 U.S.P.Q. 261 (S.D. N.Y 1956). 
 90  J. Thomas McCarthy. Op.tic. pp. 25-74.2-25-74.3. 
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'ก���&�������'������&��� ���ก���
�
�� ���������/ #X� �
'ก��!ก
�*ก. ������&��� ���ก���
�*�������/G���"V���
��ก��!ก
�*��
)�
���#"�K�����0����,'
GG
��2'
'��� 16 ��&���
���� 18 ��4��� 2008 N���%��b��"'
�'�'
GG
������
��
ก��������#��+�%����&��� ���ก���
���������'���*�������/G���"V� �������������
���) 

1.  '�'
GG
�����ก. ��� 
'�'
GG
����&���#��+�*����
�*�����&��� ���ก���
���������'���!�
���
�
'ก��'
GG
��

��
%�0����,'
GG
�����&��� ���ก���
������ 36 K���������������
���) 
����� 36 (#��+�%�ก������ก�
��% 
����
�ก���X�ก��) 
(1)  �	
���#��+�%����&��� ���ก���
� �&�#��+�%�ก��%,
!���	
����� �������ก�
��% 
'"���

���ก���X�������  �&������������������
�����ก���X�������#��+�%����&��� ���ก���
� �&�#��+�%�
ก��%,
!���	
�����% 
 �"� �&��^��ก
�ก���������
�ก���� 

(2)  %�ก���X�����ก������ก�
��-��%�
��� �
��������) �	
���#��+�%����&��� ���ก���
�
 �&�#��+�%�ก��%,
!���	
������������ก�
��% 
'"���ก���X�ก������W ����X������0&���^��ก
�ก��������
�
�ก���� ������ก��ก���X��������ก��*
�������������W N���ก��% 
�ก��ก��ก���X������� !��กX��
�
�"�ก�1$���%,
%� �&������#����X�% 
�ก��ก��������93 
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#X� �
''�'
GG
��%��
ก41�*��ก��ก���X��
�����ก��������#��+�%����&��� ���
ก���
� (Acts deemed to be infringement) ��
%������ 37 K��'�'
GG
���
�ก���������'��"����
ก��ก���X��������ก�����������&��� ���'��ก����
�
�� �
���) 

5ก��ก���X��
��������) % 
�&��������ก��������#��+�%����&��� ���ก���
� �&�#��+�%�
ก��%,
���&��� ���ก���
�!���	
����� 

(1) ก��%,
���&��� ���ก���
������
��ก
'���&��� ���ก���
������'���ก
'#���
�����-�
��������'���  �&�'��ก�������
�����'���  �&�ก��%,
 ���&��� ���ก���
������'���  �&�
���&��� ��������
������ก
�ก
'#���
������
��ก
'#���
� �&�'��ก������-���������'��� 

(2) ก������
�0&��K�� �&�#����' �&�#����กN���#���
�����-���������'��� �&�#���
�
�����
������ก
� �&�'��ก�������
�
'�����'������%,
���&��� ���ก���
������'��� �&����&��� ���
ก���
������
������ก
�'�#���
� �&�'���"-
13$*��#���
��
�ก���� 

(3) ก������
 �&�ก���X��*
�N���#���*���������
'���&��� ���ก���
������
�����'��� �&�
���&��� ���ก���
������
������ก
� N�����
%,
%�ก��'��ก���
�% 
'��ก�����กX� ��  �&�'��ก�����
��
������ก
''��ก�����กX� ��  �&�#���
����กX� ��K��'"���N�����
�
'ก��'��ก���
�ก���� �0&��
�"����#��$%�ก���
�% 
'��ก���,���������ก��%,
#���*���
�ก���� 

(4) ก��K�� #����' ก������
  �&�ก���X��*
��0&���"����#��$%�ก��K�� �&�ก��#��
��'#���*���������
'���&��� ���ก���
������
�����'��� �&����&��� ���ก���
������
��ก
� N�����
%,

%�ก��'��ก���
�% 
'��ก�����กX� ��  �&�'��ก�������
������ก
''��ก�����กX� ��  �&�#���
����
กX� ��K��'"���N�����
�
'ก��'��ก���
�ก���� �0&���"����#��$% 
��ก���
�% 
'��ก���,���������ก��
%,
#���
��
�ก���� 

(5) ก������
N�� ��
#�"������ก[ก���X�N)X �N�� � ���&��� ���ก���
������'��� �&�
���&��� ���ก���
������
������ก
� �0&��%,
���&��� ����,������
)�ก
'#���
� �&�'��ก������-����                 
�����'��� �&�#���
� �&�'��ก�������
������ก
� 

(6) ก��K�� �&�#����' �&�����
�0&��ก��K�� �&�#����'N����
#�"������ก[ก���X�N)X�
N������&��� ���ก���
������'��� �&����&��� ��������
������ก
� �0&��% 
��ก��%,
���&��� ���ก���
�
ก
'#���
� �&�'��ก������-���������'��� �&�#���
� �&�'��ก�������
������ก
� 

(7) ก������ �&��X��*
�N����
#�" N������ก[ก���X�N)X����&��� ���ก���
������'��� �&�
���&��� ���ก���
������
������ก
��0&��%,
 �&�% 
��ก��%,
���&��� ���ก���
��
)�ก
'#���
� �&�'��ก��
����-���������'��� �&�#���
� �&�'��ก�������
������ก
� 
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(8) ก������ �&�ก��K�� �&�ก��#����' �&�ก���X��*
�%����ก���
�N����"�ก�1$�����%,
 
�0&��ก�������
#�"������ก[ก���X�N)X� N������&��� ���ก���
������'��� �&����&��� ��������
������
ก
�694 

��&��0����1�'�'
GG
������
��ก��ก���X��������ก��������*
���
�!�
� ��� _���
,
����
ก. �����
กX� ��*�'�*�*��ก��������������#��+�%����&��� ���ก���
���
�����ก�
��*��� N���
%�����[�'
��!�'���������'��"�ก��ก���X��
�����ก�����������&��� ���ก���
��ก&�'��
��'�
�� �
��
)� ���ก������
��� �กก��ก���X�*��'"���%����#����ก���' �&������X�% 

���&��� ���ก���
�*����������'���!�
�#	G�#��ก���X� �
����*�����&��� ���ก���
� ก_�����&���
���
ก��ก���X�*��%��
ก41��
�ก�����������ก��������������#��+�%����&��� ���ก���
�*�������
���'���!�
�!�������%�95  �
ก�ก13$�
�ก�������ก[%��X������2
�*��/��%����,&�� Popeye (��� 
Osaka Sanki K.K.8 Mutai Shu 102, Feb24,1976) !��%���� Toyland *��/��#	�! ����&��K��ก��� 
(Tokyo High Court) %����  K.K.Fujii Seisakusho ก
' K.K.Hankyu Departmaent Store, 5 Mutai 
Shu 250, July 31, 197396 

��ก��ก��)  �
�0����1���
���ก. ������&��� ���ก���
�*�������/G���"V���
��
'�'
GG
������
'���#��+�*����
�*�����&��� ���ก���
���������'�����
K��,
�!�
� ��&����ก��ก���X�
�
�����ก��������*
���
��ก��*�)�!�
� K����
�*�����&��� ���ก���
���������'�����#��+�!���0���                   
�	
������
��������) 

1)  #��+�%�ก���
��*�% 
'"���N���กX��
�ก���X�ก�������� �&���� �"��ก���X�ก��
������#��+�%����&��� ���ก���
� �&�#��+�%�ก��%,
!���0����	
�����% 
���
' �&�����
�ก��ก���X�
�������
�ก���� 

2)  #��+�%�ก���
��*�% 
��ก��กX��
� �&��X�����
��"N���%,
%�ก���X�������  �&�                   
ก���X���������ก��%�W ����X�����%�ก���^��ก
�ก��ก���X��������
�ก���� 
 

                                                   

 94  '�'
GG
��-�4��
�กM4K����	-�����ก �. 
 95  Zenntari Kitagawa. (1995). Doing Business in Japan (volume 4), p.VI.3-60-VI.3-61.  �
�����%� 
'
�����  #"+���0�. (2544).  ก
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������)� ���
��0��
�( �40���	�4�
������ �
�!"##
.   �
�.  46.  
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3.3   ก��
�������������������������ก��������������������
�������ก������ ��!����" 

 �����ก���� ���������/���#X��
G�
�#����% 
�����/-���#��,�ก�
ก�
��% 
����
�"
�����%����&��� ���ก���
���������'�������������	�+����
)���������
'���'K���
����%�,&��
*�� 5�����ก������
��#��+�%���
0�$#������bGG�����ก����ก
'ก���
�6 (Agreement on Trade-
Related Aspects of Intellectual Property Rights)  �&� �����ก������#$ (TRIPs Agreement) N���
�����ก��2'
'�
�ก����������
������������!�� �
ก�ก13$%�ก��% 
�����"
��������&��� ���
ก���
���������'���K��#
��*��
���) 
 3.3.1  �����ก������
��#��+�%���
0�$#������bGG�����ก����ก
'ก���
� (Agreement on Trade-
Related Aspects of Intellectual Property Rights  �&� TRIPs)  

�����ก������
��#��+�%���
0�$#������bGG�����ก����ก
'ก���
��
)��ก��*�)���กก�����
ก�"�������/#��,�ก�����ก���
��������
��-�4�/"�ก�ก�!��ก���
� (General Agreement on 
Tariffs and Trade)  �&� !ก��$ (GATT) N�������ก�"�������/�������ก���
)����$ก��ก���
�K�ก (World 
Trade Organization: WTO) *�)�%��k 0./. 2538 ��
������
��X������ก���
�ก����%�,���ก�������
ก���
� ����V����'�"�"ก�
� (�k 0./. 2539-2537) �
�����ก���X�ก.���'��'��&�����
0�$#�����
�bGG��*
���#	���''ก���
� ����V��������
)�!�ก �
)���) �����ก������#$��
กX� ������U��*��
ก���"
�������
0�$#������bGG�%��"ก�
ก41�K�����'��"�#��+�'
�� ��*#��+�Y #��+�*
������� 
���&��� ���ก���
� #���'��,�)���-	��/�#��$ ก����ก''������� !��ก����'�"�ก���[�'
���������
��
ก��!*��*
����ก���
� �����ก���� ���������/��) ��
กX� �� �
ก�ก13$!������U��*
)���X�*��
ก���"
�������
0�$#������bGG�����-�����W �0&��% 
�
U-����X���'
GG
����
%�ก. ���-��%�97

N��������/���%�U��������/#��,�ก��������ก��2'
'�
�ก�����
'!���k 0./. 2538 �����
0
�+ก�1�����
ก�
����"�
��ก. ���-��%������/% 
������#����
��ก
' �
กก��0&)�U��*������
�ก���
�ก���� 

�����ก������#$��
กX� ��*�'�*�! ��#��+�*����
�*�����&��� ���ก���
�                     
�����'�����
K��,
�!�
�%�*
���� 16 (1) �
���)  

5��
�*�����&��� ���ก���
���������'�������#��+�!���0����	
�����������^��ก
���% 
'"���
���#���
)����N�������
�
'������������ก��
�*�����&��� ���ก���
� %,
���&��� ���� �&��ก
� �&�
��
��ก
�%����ก���
�#X� �
'#���
� �&�'��ก������ �&�� �&���
��ก
�ก
'#���
������
�����'���
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ก
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���&��� ���ก���
�  �กก��%,
�
�ก������������ �"��������ก��% 
�ก������#
'#�*�)���
 %�ก�1������
ก��%,
���&��� ���ก���
�� �&��ก
�ก
'#���
� �&�'��ก��� �&��ก
� % 
#
���4U����
ก���������
ก��% 
�ก������#
'#�*�)���
 #��+�������กX� ����
*
���
�������X�% 
�#&����#�����#��+�%�W �������	�
ก���!�
� !�������ก���'���ก�����'����#��,�ก��กX� ��% 
��#��+�����W �����������กก��% 

#��+�K��ก��%,
698 

K��'�'
GG
���
�ก���������/-���#��,�ก�
��% 
#��+���_�*��ก
'��
�*�����&��� ���
ก���
���������'��������	
��#��+�!���0����	
�����%�ก��%,
���&��� ���ก���
���������'��� !����#��+�
K��,�'%�ก��*
�*��� �&�ก��ก
���% 
'"����&���X����&��� ���ก���
����� �&�� �&���
��ก
���%,

%����ก���
�#X� �
'#���
����� �&�� �&���
��ก
�ก
'#���
������
�����'������&��� ���ก���
�%�
���ก����������ก��% 
�ก������#
'#�*�)���
 K��#�����!�ก���$���ก�'#X��
G��
�
���) 

1. ��
�*�����&��� ���ก���
���������'�������#��+��^��ก
���% 
'"����&��%,

���&��� ���� �&��ก
� �&���
��ก
�K�������
�
'����������*���� 

2. ก��%,
���&��� ���ก���
�K��'"�����&���
)��
ก�
�����
ก41�����%����ก���
�               
(In Course of Trade) 

3. ก��%,
���&��� ���ก���
�K��'"�����&���
)��
ก�
������ก��%,
#X� �
'#���
� �&�
'��ก������ �&�� �&���
��ก
�ก
'#���
������
�����'������&��� ���ก���
�  

4. ก��%,
���&��� ���ก���
�K��'"�����&���
)��������� �"��������ก��% 
�ก������
#
'#�*�)���
  

�
)���) �	
���
���*
�#
��ก���� '�'
GG
��%�*
���� 16 *�������ก������#$�
)� ����
กX� ��
��
K��,
�!�
����ก��ก���X�%��
ก41�%��&����� 5ก��%,
6 ���&��� ���ก���
�!��!�����ก��
0����1������ �&����
��*�����&��� ���ก���
���
K��,
�!�
� �������#��+�K��,�'*�������/
-���#��,�ก�����กX� �� �
ก�ก13$!��!�����ก��0����1�%���&����
�ก������
%�ก. ���-��%�
*����  

K�� �
กก�����ก��#X��
G*�������ก������#$*
���� 16 �
�ก����*
���
��
)�����
!#��% 
� _���
��� #��+�%����&��� ���ก���
���� �
กก��#�ก��&�����#��+����������!�ก������ก
#��+�%���
0�$#���&��W ��&�����ก��
�*�����&��� ���ก���
��
)��&������	
����� 5#��+�!���0����	
����� 
(Exclusive Rights)6 �����%,
���&��� ���ก���
�*����%����ก���
�ก
'#���
���������'�����
 N���
ก�����'"����&�����X����&��� ���ก���
���%,
K�����/��ก����������*����
�*�����&��� ���
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ก���
��������#�����ก���X���
 K��#��+�!���0����	
�������)���
ก41��X����% 
#��+��	ก*��!ก��	
�����
#��+�������X�#��+��
)���%,
99 ก������ก�
� �����&� #��+�%����&��� ���ก���
�����#��+�%��,�����#+ 
(Negative Right) ���'"����&�����#������X���%,
���K�,�$��
  �ก�����
�
'��"G�� �&���
�
'
������������ก��
�*��#��+�%����&��� ���ก���
�100 

�������ก_��� !�
�����
�*�����&��� ���ก���
�����#��+�*����!���0����	
����������%,

���&��� ���ก���
�*���� !��%�����
��*�������ก������
��#��+�%���
0�$#������bGG����
�ก����ก
'ก���
�%�*
���� 16 *
���
��
)� ก_��
'
GG
���ก��
���% 
��
�*�����&��� ���ก���
�%,
#��+�*��
��% 
�#&����#�����#��+�%�W �������	�ก���!�
� ก�����&� #��+�*��'"��������
%,
���&��� ���ก���
���	�
ก����������ก�������'��� ������	กก���'ก����&����กก�������ก�������'������&��� ���ก���
�
�
)�%�-�� �
� '"����
)���#��+������%,
���&��� ���ก���
�#X� �
'#���
�*�����������
101 

                                                   

 99  #"�����$  ������,���.  (+
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� 326. 
 100  �����  0����,.  (2541, ������).  5��
0�$#������bGG�: ���� ��� *�'�*� ���������� !��
����#X��
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 101   �
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 4.1  �8/��ก���#�
����ก�.�ก��ก��"3�"# 	������ Mก���,�N ���� �
���!ก�����"#                    
��"��$#!� 
 4.2  �8/��ก��ก��"3�"# ����ก����������"2������� �
���!ก�����"# ��"��$#!� 
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 4.3  �8/��ก�����$�,�����
�ก0���!&7+
&��7�.�,!������ 420 ก�$ก��������
��"2������� �
���!ก�����"# ��"��$#!� 
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����-�

���� �
���!ก�����"# ��"��$#!� 
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 �3����$������"�*"! 7����.�*��
+�$"$�//����7#!
�������#!
"# $�//�����$��
��"2�  
Mก���,�N ���� �
���!ก�����-�
����-�
���� �
���!ก�����"# ��"��$#!�&��
 ��� 7����,$�//���
���� �
���!ก����� 7.�. 2534 ����� 44 ��
�#( 
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1  7����,$�//�����"2�$��� 7.�. 2522 ����� 36 $�//���*
�
+� 
 M51�"�
��"2�$����"+���(��#��"2���
�+�*��#( 
 (1)  ��ก�.#��"2�$���5���I�.6� ��"2���ก��5��� �,� -�! �#*
��7� �-�! ����-�!�����3��-������
��,��.���ก�9� 
5���I�.6������"2�$��� 
 (2)  ��ก�.#��"2�$���ก���
�2# ��"2���ก���,�ก���
�2#�����"2�$��� 5��� �,� -�! �#*
��7� �-�! ����-�!
�����3��-��������,��.���ก�9� 
5���I�.6�"# 5���4�!�,�ก���
�2#�����"2�$���...N 
 2  7����,$�//�����-��"2�c 7.�. 2537  ����� 15 $�//���*
�
+� 
 �I�!���$�
��$����� 9 ����� 10 &������� 14 ����-�
��-��"2�c!+���#��"2�&�+51���#!
��
�+�*��#(  
 (1)  "3�9(3��������&��
  
 (2)  �5!&7�+�+���2��.,�  
 (3)  ����,+����g$�$�����3����
��4��&ก�����7�
����� 4��"���
���� I�7!���� &���� 
$��"�ก��#!
  
 (4)  ������4!,������ก����ก��-��"2�c&ก+51��� �  
 (5)  ���/�����51��� ��,���"2���� (1) (2) ���� (3) 4�!��ก3�����
� ��*-�!+�
������*�+ก)*�� &�+
�
� ��*-��
ก�+�
��ก3��������ก�.�"# ����ก���3�ก��ก��&-+
-��4�!*�+����2���*�+*��. 
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���!ก�����"# ��"��$#!�
*��,�����ก�.��� � 9� 
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��ก��กก���,����� �
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ก��������ก�$��
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��������ก�+�
����"�"# �,����� �
���!ก�����"# ��"��$#!�&��
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���!ก�����"# ��"��$#!�&��
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 ��
&�
�3�7�7�ก���+�*��#(  
 �3�7�7�ก�����0#ก�"#  1271-1273/2508 ก��"# �3���!�� 
������"# �#���� �
���!ก�������
$�
��$&�+
��"2�-�
4�"ก��-�����3���+�!4�!��*����$�
��!��!�� !+������ก����������"2�-�
4�"ก� 
�7���ก���� 
�������-�����3���+�!!+������ก���,����� �
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��(���
! (
���&�ก
����g�!4�!"# ���,����/+ ���(
"#  15/2508) 

                                                   

  3  2�,7��2�  ���7�"2�������.  (2546).  ก���������	
��
���������	����ก����� (�1+���ก����ก��
�,�
ก0���!"��7!����"�
�8//�).  ���� 59. 
 4  �3�7�7�ก�����0#ก�"#  547/2538. 
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 ��ก��ก�#( ����#�"# 5+������ก�.�-�
ก�� Mก���3��-��9��� (Parallel import)N ก)	������ 
Mก���,�N ���� �
���!ก��������	��������"2�&�+�7#!
51���#!
-�
����-�
���� �
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������"# �#���� �
���!ก�������#!
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��-�
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 �!+�
*�ก)��� ��กก����ก��$"$�//����������� �
���!ก��������+�
����"���$""#  3 ��(� 
51�
���!��)�
+�ก0���!���� �
���!ก�����-�
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กR������7#!
����"���#!
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�������� 10 (4) ��
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 M�7� ����4!,��&�+
������#( ก���,����!	�
 

(1) ก�������/��ก�.�ก�$�����������#$�+�-�
������ 
(2) ���������3�������"# �#��/��ก�.���
ก�+�
��ก�3���+�!����
�
�3���+�!������ 
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��"��
���� �����#������*
��7� �
��	�����
��-��
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��/��ก�.���
ก�+�
 

(3) �3��-�������+
��ก������I�!�����/��ก�.���
ก�+�
 ���� 
(4) �,���/��ก�.���
ก�+�
����ก���"�
2��ก��������ก��4d�.�N  
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 ��)�*��,��
+���ก�.� Mก���,�N I�!���ก0���!
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���!ก�����-�
����"���
กR���(��#�
��,�����&��ก+�����ก�����4!,���!+�
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��ก��
7����.�&���#�
��	�
��"2�&�+�7#!
51���#!
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����-�
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���!ก�������ก���,����� �
���!
ก�����"# ��"��$#!�*�������!+�
�# &��&��
+�ก���,���$�
��ก�.� �,+�  ก���,�����ก���"�
2��ก��
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-��
�����ก��,��ก�$��
������4�!��
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7����.�*��
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ก�+�
	������ก���,����� �
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 &�+������ก��
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�
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 5  �3�7�7�ก�����0#ก�"#  657/2499 &�� 1272-1273/2508. 
 6  �3�7�7�ก�����0#ก�"#  2817/2543. 
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United Kingdom 

Trade Marks Act 1994 
 

1994 CHAPTER 26 

 

An Act to make new provision for registered trade marks, implementing Council Directive No. 

89/104/EEC of 21st December 1988 to approximate the laws of the Member States relating to 

trade marks; to make provision in connection with Council Regulation (EC) No. 40/94 of 20th 

December 1993 on the Community trade mark; to give effect to the Madrid Protocol Relating to 

the International Registration of Marks of 27
th
 June 1989, and to certain provisions of the Paris 

Convention for the Protection of Industrial Property of 20
th
  March 1883, as revised and 

amended; and for connected purposes. 

            [21st July 1994] 
 

PART I REGISTERED TRADE MARKS 

Introductory 

Trade marks. 

Section 1., 

(1) In this Act a 4trade mark5 means any sign capable of being represented 

graphically which is capable of distinguishing goods or services of one undertaking from those of 

other undertakings. 

A trade mark may, in particular, consist of words (including personal names), designs, 

letters, numerals or the shape of goods or their packaging. 

(2) References in this Act to a trade mark include, unless the context otherwise 

requires, references to a collective mark (see section 49) or certification mark (see section 50). 

Registered trade marks. 

Section 2.8 

(1) A registered trade mark is a property right obtained by the registration of the 

trade mark under this Act and the proprietor of a registered trade mark has the rights and remedies 

provided by this Act. 
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(2) No proceedings lie to prevent or recover damages for the infringement of an 

unregistered trade mark as such; but nothing in this Act affects the law relating to passing off. 

Effects of registered trade mark 

Rights conferred by registered trade mark. 

Section 9. , 

(1)  The proprietor of a registered trade mark has exclusive rights in the trade mark 

which are infringed by use of the trade mark in the United Kingdom without his consent. 

The acts amounting to infringement, if done without the consent of the proprietor, are 

specified in section 10. 

(2)  References in this Act to the infringement of a registered trade mark are to any 

such 

infringement of the rights of the proprietor. 

(3)  The rights of the proprietor have effect the date of registration (which in 

accordance with section 40(3) is the date of filing of the application for registration): 

Provided that8  

(a)  no infringement proceedings may be begun before the date on which the trade 

mark is in fact registered; and 

(b)  no offence under section 92 (unauthorised use of trade mark, &c.in relation to 

goods) is committed by anything done before the date of publication of the 

registration. 

Infringement of registered trade mark. 

Section 10., 

(1)  A person infringes a registered trade mark if he uses in the course of trade a sign 

which is identical with the trade mark in relation to goods or services which are identical with 

those for which it is registered. 

(2)  A person infringes a registered trade mark if he uses in the course of trade a sign 

where because8 

(a)  the sign is identical with the trade mark and is used in relation to goods, or 

services similar to those for which the trade mark is registered, or 
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(b)  the sign is similar to the trade mark and is used in relation to goods or services 

identical with or similar to those for which the trade mark is registered, 

there exists a likelihood of confusion on the part of the public, which includes the likelihood of 

association with the trade mark. 

(3)  A person infringes a registered trade mark if he uses in the course of trade a sign 

which8 

(a)  is identical with or similar to the trade mark, and 

(b)  is used in relation to goods or services which are not similar to those for which the 

trade mark is registered, 

where the trade mark has a reputation in the United Kingdom and the use of the sign, being 

without due cause, takes unfair advantage of, or is detrimental to, the distinctive character or the 

repute of the trade mark. 

(4)  For the purposes of this section a person uses a sign if, in particular, he8 

(a)  affixes it to goods or the packaging thereof; 

(b)  offers or exposes goods for sale, puts them on the market or stocks them for those 

purposes under the sign, or offers or supplies services under the sign; 

 (c) imports or exports goods under the sign; or 

 (d) uses the sign on business papers or in advertising. 

 (5)  A person who applies a registered trade mark to material intended to be used for 

labelling or packaging goods, as a business paper, or for advertising goods or services, shall be 

treated as a party to any use of the material which infringes the registered trade mark if when he 

applied the mark he knew or had reason to believe that the application of the mark was not duly 

authorised by the proprietor or a licensee. 

(6)  Nothing in the preceding provisions of this section shall be construed as 

preventing the use of a registered trade mark by any person for the purpose of identifying goods or 

services as those of the proprietor or a licensee. 

But any such use otherwise than in accordance with honest practices in industrial or 

commercial matters shall be treated as infringing the registered trade mark if the use without due 

cause takes unfair advantage of, or is detrimental to, the distinctive character or repute of the trade 

mark. 
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Limits on effect of registered trade mark. 

Section 11.8 

(1)  A registered trade mark is not infringed by the use of another registered trade 

mark in relation to goods or services for which the latter is registered (but see section 47(6) (effect 

of declaration of invalidity of registration)). 

(2)  A registered trade mark is not infringed by8 

(a)  the use by a person of his own name or address, 

(b)  the use of indications concerning the kind, quality, quantity, intended purpose, 

value, geographical origin, the time of production of goods or of rendering of 

services, or other characteristics of goods or services, or 

(c)  the use of the trade mark where it is necessary to indicate the intended purpose of 

a product or service (in particular, as accessories or spare parts), 

provided the use is in accordance with honest practices in industrial or commercial matters. 

(3)  A registered trade mark is not infringed by the use in the course of trade in a 

particular locality of an earlier right which applies only in that locality. 

For this purpose an 4earlier right5 means an unregistered trade mark or other sign 

continuously used in relation to goods or services by a person or a predecessor in title of his from 

a date prior to whichever is the earlier of8 

(a)  the use of the first-mentioned trade mark in relation to those goods or services by 

the proprietor or a predecessor in title of his, or 

(b)  the registration of the first-mentioned trade mark in respect of those goods or 

services in the name of the proprietor or a predecessor in title of his; 

and an earlier right shall be regarded as applying in a locality if, or to the extent that, its use in that 

locality is protected by virtue of any rule of law (in particular, the law of passing off). 

Exhaustion of rights conferred by registered trade mark. 

Section 12., 

(1)  A registered trade mark is not infringed by the use of the trade mark in relation to 

goods which have been put on the market in the European Economic Area under that trade mark 

by the proprietor or with his consent. 
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(2)  Subsection (1) does not apply where there exist legitimate reasons for the 

proprietor to oppose further dealings in the goods (in particular, where the condition of the goods 

has been changed or impaired after they have been put on the market). 

PART IV MISCELLANEOUS AND GENERAL PROVISIONS 

Miscellaneous 

Minor definitions. 

Section 103., 

(1) In this Act8 

4business5 includes a trade or profession; 

4director5, in relation to a body corporate whose affairs are managed by its members,  

means any member of the body; 

4infringement proceedings5, in relation to a registered trade mark, includes 

proceedings  

under section 16 (order for delivery up of infringing goods, &c.); 

4publish5 means make available to the public, and references to publication8 

(a)  in relation to an application for registration, are to publication under section 38(1), 

and 

(b)  in relation to registration, are to publication under section 40(4); 

1978 c. 30. 

4statutory provisions5 includes provisions of subordinate legislation within the 

meaning of the Interpretation Act 1978; 

4trade5 includes any business or profession. 

(2)  References in this Act to use (or any particular description of use) of a trade 

mark, or of a sign identical with, similar to, or likely to be mistaken for a trade mark, include use 

(or that description of use) otherwise than by means of a graphic representation. 

(3)  References in this Act to a Community instrument include references to any 

instrument amending or replacing that instrument. 
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United States of America 

US Trademark Law, 15 U.S.C. §§ 101 et seq. and 35 U.S.C. 

TRADEMARK ACT OF 1946 

 

TITLE VI ? REMEDIES 

§ 32 (15 U.S.C. § 1114). Remedies; infringement; innocent infringers  

(1)  Any person who shall, without the consent of the registrant8  

(a) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a 

registered mark in connection with the sale, offering for sale, distribution, or advertising 

of any goods or services on or in connection with which such use is likely to cause 

confusion, or to cause mistake, or to deceive; or  

(b) reproduce, counterfeit, copy or colorably imitate a registered mark and apply such 

reproduction, counterfeit, copy or colorable imitation to labels, signs, prints, packages, 

wrappers, receptacles or advertisements intended to be used in commerce upon or in 

connection with the sale, offering for sale, distribution, or advertising of goods or services 

on or in connection with which such use is likely to cause confusion, or to cause mistake, 

or to deceive,  

shall be liable in a civil action by the registrant for the remedies hereinafter provided. Under 

subsection (b) hereof, the registrant shall not be entitled to recover profits or damages unless the 

acts have been committed with knowledge that such imitation is intended to be used to cause 

confusion, or to cause mistake, or to deceive.  

As used in this paragraph, the term 4any person5 includes the United States, all agencies and 

instrumentalities thereof, and all individuals, firms, corporations, or other persons acting for the 

United States and with the authorization and consent of the United States, and any State, any 

instrumentality of a State, and any officer or employee of a State or instrumentality of a State 

acting in his or her official capacity. The United States, all agencies and instrumentalities thereof, 

and all individuals, firms, corporations, other persons acting for the United States and with the 

authorization and consent of the United States, and any State, and any such instrumentality, 

officer, or employee, shall be subject to the provisions of this chapter in the same manner and to 

the same extent as any nongovernmental entity.  
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(2)  Notwithstanding any other provision of this chapter, the remedies given to the owner of a 

right infringed under this chapter or to a person bringing an action under section 1125(a) or (d) of 

this title shall be limited as follows:  

(A)  Where an infringer or violator is engaged solely in the business of printing the mark 

or violating matter for others and establishes that he or she was an innocent infringer or 

innocent violator, the owner of the right infringed or person bringing the action under 

section 1125(a) of this title shall be entitled as against such infringer or violator only to an 

injunction against future printing.  

(B)  Where the infringement or violation complained of is contained in or is part of paid 

advertising matter in a newspaper, magazine, or other similar periodical or in an 

electronic communication as defined in section 2510(12) of title 18, United States Code, 

the remedies of the owner of the right infringed or person bringing the action under 

section 1125(a) of this title as against the publisher or distributor of such newspaper, 

magazine, or other similar periodical or electronic communication shall be limited to an 

injunction against the presentation of such advertising matter in future issues of such 

newspapers, magazines, or other similar periodicals or in future transmissions of such 

electronic communications. The limitations of this subparagraph shall apply only to 

innocent infringers and innocent violators.  

(C)  Injunctive relief shall not be available to the owner of the right infringed or person 

bringing the action under section 1125(a) of this title with respect to an issue of a 

newspaper, magazine, or other similar periodical or an electronic communication 

containing infringing matter or violating matter where restraining the dissemination of 

such infringing matter or violating matter in any particular issue of such periodical or in 

an electronic communication would delay the delivery of such issue or transmission of 

such electronic communication after the regular time for such delivery or transmission, 

and such delay would be due to the method by which publication and distribution of such 

periodical or transmission of such electronic communication is customarily conducted in 

accordance with sound business practice, and not due to any method or device adopted to 
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evade this section or to prevent or delay the issuance of an injunction or restraining order 

with respect to such infringing matter or violating matter.  

(D) (i)(I) A domain name registrar, a domain name registry, or other domain name 

registration authority that takes any action described under clause (ii) affecting a domain 

name shall not be liable for monetary relief or, except as provided in subclause (II), for 

injunctive relief, to any person for such action, regardless of whether the domain name is 

finally determined to infringe or dilute the mark.  

(II) A domain name registrar, domain name registry, or other domain name 

registration authority described in subclause (I) may be subject to injunctive relief only if 

such registrar, registry, or other registration authority has8  

(aa) not expeditiously deposited with a court, in which an action has been filed 

regarding the disposition of the domain name, documents sufficient for the court to 

establish the courtEs control and authority regarding the disposition of the registration 

and use of the domain name;  

(bb) transferred, suspended, or otherwise modified the domain name during the 

pendency of the action, except upon order of the court; or  

(cc) willfully failed to comply with any such court order.  

(ii) An action referred to under clause (i)(I) is any action of refusing to register, 

removing from registration, transferring, temporarily disabling, or permanently 

canceling a domain name8  

(I) in compliance with a court order under section 43(d); or  

(II) in the implementation of a reasonable policy by such registrar, registry, or 

authority prohibiting the registration of a domain name that is identical to, confusingly 

similar to, or dilutive of anotherEs mark.  

(iii) A domain name registrar, a domain name registry, or other domain name 

registration authority shall not be liable for damages under this section for the 

registration or maintenance of a domain name for another absent a showing of bad 

faith intent to profit from such registration or maintenance of the domain name.  

(iv) If a registrar, registry, or other registration authority takes an action described 

under clause (ii) based on a knowing and material misrepresentation by any other 
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person that a domain name is identical to, confusingly similar to, or dilutive of a 

mark, the person making the knowing and material misrepresentation shall be 

liable for any damages, including costs and attorneyEs fees, incurred by the 

domain name registrant as a result of such action. The court may also grant 

injunctive relief to the domain name registrant, including the reactivation of the 

domain name or the transfer of the domain name to the domain name registrant.  

(v) A domain name registrant whose domain name has been suspended, disabled, 

or transferred under a policy described under clause (ii)(II) may, upon notice to 

the mark owner, file a civil action to establish that the registration or use of the 

domain name by such registrant is not unlawful under this chapter. The court may 

grant injunctive relief to the domain name registrant, including the reactivation of 

the domain name or transfer of the domain name to the domain name registrant.  

(E) As used in this paragraph8(i) the term 4violator5 means a person who violates 

section 1125(a) of this title; and  

(ii) the term 4violating matter5 means matter that is the subject of a violation 

under section 1125(a) of this title.  

(Amended Oct. 9, 1962, 76 Stat. 773; Nov. 16, 1988, 102 Stat. 3943; Oct. 27, 1992, 106 Stat. 

3567; Oct. 30, 1998, 112 Stat. 3069; Aug. 5, 1999, 113 Stat. 218; Nov. 29, 1999, 113 Stat. 1501A-

549.)  
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Trademark Law of the People's Republic of China 

 

(Adopted at the 24th Meeting of the Standing Committee of the Fifth National People's Congress 

on August 23, 1982 and promulgated by Order No.10 of the Standing Committee of the National 

PeopleEs Congress on August 23, 1982; amended for the first time in accordance with the Decision 

on Revising the Trademark Law of the People's Republic of China adopted at the 30th Meeting of 

the Standing Committee of the Seventh National People's Congress on February 22, 1993; and 

amended for the second time in accordance with the Decision on Revising the Trademark Law of 

the People's Republic of China adopted at the 24th Meeting of the Standing Committee of the 

Ninth National People's Congress on October 27, 2001)  

Chapter VII Protection of the Exclusive Right to the Use of a Registered Trademark  

Article 51 The exclusive right to the use of  a registered trademark shall be limited to trademarks 

which are registered upon approval and to goods the use of a trademark on which is approved.  

Article 52 Any of the following acts shall constitute an infringement on the exclusive rights to the 

use of a registered trademark:  

(1)   using a trademark that is identical with or similar to the registered trademark on the same or 

similar goods without permission of the owner of the registered trademark;  

(2)   selling goods that infringe on the exclusive right to the use of a registered trademark;  

(3)   counterfeiting, or making without authorization, representations of another person's registered 

trademark, or selling such representations;  

(4)   altering a registered trademark without permission of its owner and selling goods bearing such 

an altered trademark on the market; and  

(5)   impairing in other manners another person's exclusive right to the use of its registered 

trademark.  

Article 53 When a dispute arises as a result of any of the acts infringing upon another person's 

exclusive right to the use of a registered trademark as mentioned in Article 52 of this Law, the 

parties involved shall settle the dispute through consultation. Where the parties are not willing to 

do so or where consultation fails, the owner of the registered trademark or any interested party 

may bring a suit in a People's Court or request the administrative department for industry and 

commerce to handle the matter. When the said department determines that the fact of infringement 
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is established, it shall order the infringer to cease infringing upon that right immediately, and it 

shall confiscate and destroy the goods involved and the tools specially used to manufacture the 

said goods and counterfeit the representations of the registered trademark, and may also impose a 

fine. Where the party is dissatisfied with the decision of the department, he may, within 15 days 

from the date the notification is received, bring a suit in a People's Court in accordance with the 

Administrative Procedure Law of the People's Republic of China. Where the infringer neither 

brings a suit at the expiration of the time limit nor complies with the decision, the administrative 

department for industry and commerce may request the People's Court to enforce its decision. The 

administrative department for industry and commerce that handles the dispute may, as requested 

by the party, mediate as a settlement on the amount of compensation for the infringement of the 

exclusive right to the use of the trademark. Where mediation fails, the party may, in accordance 

with the Civil Procedure Law of the People's Republic of China, bring a suit in a People's Court.  

Article 54 The administrative department for industry and commerce shall have the power to 

investigate any act infringing upon the exclusive right to the use of a registered trademark. Where 

a crime is suspected to have been committed, it shall promptly transfer the case to a judicial 

department for handling in accordance with law.  

Article 55 When an administrative department for industry and commerce at or above the county 

level, on the basis of the evidence or information, obtained for a suspected violation of law, 

conducts investigation into a suspected infringement of another person's exclusive right to the use 

of a registered trademark, it may exercise the following functions and powers:  

(1)   questioning the parties concerned to find out the facts regarding the infringement of another 

person's exclusive right to the use of a registered trademark;  

(2)   checking and reproducing the parties' contracts, invoices, account books, and other materials 

relating to the infringement;  

(3)   conducting on-the-spot inspection of the premises where the suspected party carries out 

activities infringing upon another person's exclusive right to the use of a registered trademark; and  

(4)   inspecting articles involved in the infringement; sealing or seizing the articles that are proven 

to been used for infringing upon another person's exclusive right to the use of a registered 

trademark.  
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When the administrative department for industry and commerce exercises the functions and 

powers provided for in the preceding paragraph in accordance with law, the parties shall assist and 

cooperate with it and may not refuse to do so or stand in its way.  

Article 56 The amount of compensation for infringement of the exclusive right to the use of a 

trademark shall be the amount of the profits that the infringer has earned as a result of the 

infringement during the period of the infringement, or the amount of the losses that the infringed 

has suffered as a result of the infringement during the period of the infringement, including any 

reasonable expenses the infringed has paid in its effort to put an end to the infringement.  

Where the profits earned by the infringer or the losses suffered by the infringed as a result of the 

infringement, as mentioned in the preceding paragraph, are hard to determine, the People's Court 

shall, on the basis of the circumstances of the infringement, decide to make it not more than RMB 

500,000 yuan.  

Where a person unknowingly sells goods which represent an infringement upon another person's 

exclusive right to the use of a registered trademark but can prove that they are obtained by himself 

lawfully and can identify the supplier, he shall not bear the liability to pay compensation.  

Article 57 Where the owner of a registered trademark or any interested party has evidence proving 

that another party is committing or will soon commit an act that infringes upon his exclusive right 

to the use of its registered trademark and that, unless it is stopped promptly, will cause irreparable 

harm to his legitimate rights and interests, he may, before filing a lawsuit, apply to the People's 

Court for ordering the cease of the act and for adopting measures to preserve his property.  

In handling the application mentioned in the preceding paragraph, the People's Court shall apply 

the provisions in Articles 93 through 96 and in Article 99 of the Civil Procedure Law of the 

People's Republic of China.  

Article 58 In order to put a stop to an infringement, the owner of a registered trademark or the 

interested party may, under conditions where evidence may be missing or become unobtainable in 

future and prior to filing a lawsuit, apply to the People's Court for preserving the evidence.  

The People's Court shall make a ruling within 48 hours from the time it accepts the application. 

Once a ruling to have the evidence preserved is made, it shall be enforced immediately.  
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The People's Court may order the applicant to provide a surety. Where no surety is provided, the 

People's Court may reject the application.  

Where the applicant fails to bring a lawsuit within 15 days after the People's Court adopts the 

preservation measure, the People's Court shall rescind the measure.  

Article 59 Where a person, without permission of the owner of a registered trademark, uses a 

trademark that is identical with the owner's on the same kind of goods, which constitutes a crime, 

he shall, in addition to compensating losses suffered by the infringed, be investigated for criminal 

responsibility in accordance with law.  

Anyone who counterfeits or makes without permission the representations of another person's 

registered trademark or sells such representations which constitutes a crime, shall, in addition to 

compensating the losses suffered by the infringed, be investigated for criminal responsibility in 

accordance with law.  

Anyone who knowingly sells goods bearing counterfeit registered trademarks, which constitutes a 

crime, shall, in addition to compensating the losses suffered by the infringed, be investigated for 

criminal responsibility in accordance with law.  

Article 60 Functionaries of State organs engaged in trademark registration, administration, and 

review shall be impartial in implementing the law, honest and self-disciplined, and devoted to their 

duties, and shall provide services with civility.  

No functionaries of State organs working in the Trademark Office and the Trademark Review and 

Adjudication Board or engaged in trademark registration, administration, and review may work for 

trademark agencies or engage in the manufacture or marketing of goods.  

Article 61 Administrative departments or industry and commerce shall establish and improve an 

internal supervision system to supervise and inspect the way State organ functionaries in charge of 

trademark registration, administration, and review implement laws and administrative regulations 

and observe discipline.  

Article 62 Where a State organ functionary working in trademark registration, administration, and 

review neglects his duty, abuses his power, and engages in malpractice for personal gain, violates 

the law in trademark registration, administration, and review, accepts money or things of value 

from a party, or seeks illegitimate interests, and where the case is so serious as to constitute a 
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crime, he shall be investigated for criminal responsibility in accordance with law. Where the case 

does not constitute a crime, he shall be given administrative sanction in accordance with law.  
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Japan 

Trademark Act (Act No. 127 of April 13, 1959,  

as last amended by Act No. 16 of April 18, 2008) 

 

CHAPTER IV TRADEMARK RIGHT 

Section 2 Infringement of Rights 

Article 36 (Right to demand injunction) 

(1)  The holder of trademark right or of exclusive right to use may demand a person who is 

infringing or is likely to infringe the trademark right or the exclusive right to use to stop or prevent 

such infringement. 

(2)  In making such a demand under the preceding paragraph, the holder of trademark right or of 

exclusive right to use may demand the person to take measures necessary for the prevention of 

such infringement, including the destruction of articles which constitute the act of infringement 

and the removal of equipment used for or contributing to the act of infringement. 

Article 37 (Acts deemed to constitute infringement) 

The following acts shall be deemed to constitute infringement of a trademark right or an 

exclusive right to use: 

(i) the use of a trademark similar to the registered trademark in connection with the 

designated goods or designated services, or the use of the registered trademark or a 

trademark similar there to in connection with goods or services similar to the designated 

goods or designated services; 

(ii) the possession for the purpose of assignment, delivery or export of the designated goods, 

or goods similar to the designated goods or designated services, affixed with the 

registered trademark or a trademark similar thereto on the goods or their packages; 

(iii) the possession or importation of articles affixed with the registered trademark or a 

trademark similar thereto, that are used in the course of the provision of designated 

services or services similar to the designated services or the designated goods by a person 

who receives the said services, for the purpose of the provision of the said services 

through use of the said articles; 
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(iv) the assignment, delivery, or possession or importation for the purpose of assignment or 

delivery of articles affixed with a registered trademark or a trademark similar thereto, that 

are used in the course of the provision of designated services or services similar to the 

designated services or the designated goods by a person who receives the said services, 

for the purpose of causing the provision of the said services through use of the said 

products; 

(v) the possession of products indicating the registered trademark or a trademark similar 

thereto, for the purpose of using the registered trademark or a trademark similar thereto in 

connection with the designated goods or designated services, or goods or services similar 

thereto;. 

(vi) the assignment, delivery, or possession for the purpose of assignment or delivery, of 

articles indicating the registered trademark or a trademark similar thereto, for the purpose 

of causing the registered trademark or a trademark similar thereto to be used in connection 

with the designated goods or designated services, or goods or services similar thereto; 

(vii) the manufacture or importation of products indicating the registered trademark or a 

trademark similar thereto, for the purpose of using or causing to be used the registered 

trademark or a trademark similar thereto in connection with the designated goods or 

designated services or goods or services similar thereto; and 

(viii) the manufacture, assignment, delivery or importation, as a business, of products to be 

used exclusively for the manufacturing of products indicating the registered trademark or 

a trademark similar thereto. 

Article 38 Presumption of amount of damage, etc. 

(1)  Where a holder of trademark right or of exclusive right to use claims against an infringer 

compensation for damage sustained as a result of the intentional or negligent infringement of the 

trademark right or the exclusive right to use, and the infringer assigned the goods that composed 

the act of infringement, the amount of damage sustained by the holder of trademark right or of 

exclusive right to use may be presumed to be the amount of profit per unit of goods which would 

have been sold by the holder of trademark right or of exclusive right to use if there had been no 

such act of infringement, multiplied by the quantity of goods assigned by the infringer hereinafter 

referred to as the "Assigned Quantity" , the maximum of which shall be the amount attainable by 
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the holder of trademark right or of exclusive right to use in light of the capability of the holder of 

trademark right or of exclusive right to use to use such goods; provided, however, that if any 

circumstances exist under which the holder of trademark right or of exclusive right to use would 

have been unable to sell the assigned quantity in whole or in part, the amount calculated as the 

number of goods not able to be sold due to such circumstances shall be deducted. 

(2)  Where the holder of trademark right or of exclusive right to use claims against an infringer 

compensation for damage sustained as a result of the intentional or negligent infringement of the 

trademark right or the exclusive right to use, and the infringer earned profits from the act of in 

fringement, the amount of profits earned by the infringer shall be presumed to be the amount of 

damage sustained by the holder of trademark right or of exclusive right to use. 

(3)  The holder of trademark right or of exclusive right to use may claim against an infringer 

compensation for damage sustained as a result of the intentional or negligent infringement of the 

trademark right or the exclusive right to use, by regarding the amount the holder of trademark right 

or of exclusive right to use would have been entitled to receive for the use of the registered 

trademark as the amount of damage sustained. 

(4)  The preceding paragraph shall not prevent any relevant party from claiming compensation for 

damage in an amount exceeding the amount provided therein. In this case, where the infringer 

committed the infringement of the trademark right or the exclusive right to use without intent or 

gross negligence, the court may take these circumstances into consideration in determining the 

amount of damages to be awarded. 
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AGREEMENT ON TRADE-RELATED ASPECTS OF  

INTELLECTUAL PROPERTY RIGHTS (TRIPs) 

 

PART II  

Standards concerning the availability, scope and use of Intellectual Property Rights 

SECTION 2: TRADEMARKS 

Article 15 

Protectable Subject Matter 

1.  Any sign, or any combination of signs, capable of distinguishing the goods or services of one 

undertaking from those of other undertakings, shall be capable of constituting a trademark. Such 

signs, in particular words including personal names, letters, numerals, figurative elements and 

combinations of colours as well as any combination of such signs, shall be eligible for registration 

as trademarks. Where signs are not inherently capable of distinguishing the relevant goods or 

services, Members may make registrability depend on distinctiveness acquired through use. 

Members may require, as a condition of registration, that signs be visually perceptible. 

2.  Paragraph 1 shall not be understood to prevent a Member from denying registration of a 

trademark on other grounds, provided that they do not derogate from the provisions of the Paris 

Convention (1967).  

3.  Members may make registrability depend on use. However, actual use of a trademark shall not 

be a condition for filing an application for registration. An application shall not be refused solely 

on the ground that intended use has not taken place before the expiry of a period of three years 

from the date of application. 

4. The nature of the goods or services to which a trademark is to be applied shall in no case form 

an obstacle to registration of the trademark. 

5. Members shall publish each trademark either before it is registered or promptly after it is 

registered and shall afford a reasonable opportunity for petitions to cancel the registration. In 

addition, Members may afford an opportunity for the registration of a trademark to be opposed. 
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Article 16 

Rights Conferred 

1.  The owner of a registered trademark shall have the exclusive right to prevent all third parties 

not having the owner's consent from using in the course of trade identical or similar signs for 

goods or services which are identical or similar to those in respect of which the trademark is 

registered where such use would result in a likelihood of confusion. In case of the use of an 

identical sign for identical goods or services, a likelihood of confusion shall be presumed. The 

rights described above shall not prejudice any existing prior rights, nor shall they affect the 

possibility of Members making rights available on the basis of use. 

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In 

determining whether a trademark is well-known, Members shall take account of the knowledge of 

the trademark in the relevant sector of the public, including knowledge in the Member concerned 

which has been obtained as a result of the promotion of the trademark. 

3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to goods or services 

which are not similar to those in respect of which a trademark is registered, provided that use of 

that trademark in relation to those goods or services would indicate a connection between those 

goods or services and the owner of the registered trademark and provided that the interests of the 

owner of the registered trademark are likely to be damaged by such use. 

Article 17 

Exceptions 

Members may provide limited exceptions to the rights conferred by a trademark, such 

as fair use of descriptive terms, provided that such exceptions take account of the legitimate 

interests of the owner of the trademark and of third parties. 

Article 18 

Term of Protection 

Initial registration, and each renewal of registration, of a trademark shall be for a term 

of no less than seven years. The registration of a trademark shall be renewable indefinitely. 
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Article 19 

Requirement of Use 

1.  If use is required to maintain a registration, the registration may be cancelled only after an 

uninterrupted period of at least three years of non-use, unless valid reasons based on the existence 

of obstacles to such use are shown by the trademark owner. Circumstances arising independently 

of the will of the owner of the trademark which constitute an obstacle to the use of the trademark, 

such as import restrictions on or other government requirements for goods or services protected by 

the trademark, shall be recognized as valid reasons for non-use. 

2.  When subject to the control of its owner, use of a trademark by another person shall be 

recognized as use of the trademark for the purpose of maintaining the registration. 

Article 20 

Other Requirements 

The use of a trademark in the course of trade shall not be unjustifiably encumbered by 

special requirements, such as use with another trademark, use in a special form or use in a manner 

detrimental to its capability to distinguish the goods or services of one undertaking from those of 

other undertakings. This will not preclude a requirement prescribing the use of the trademark 

identifying the undertaking producing the goods or services along with, but without linking it to, 

the trademark distinguishing the specific goods or services in question of that undertaking. 

Article 21 

Licensing and Assignment 

Members may determine conditions on the licensing and assignment of trademarks, it 

being understood that the compulsory licensing of trademarks shall not be permitted and that the 

owner of a registered trademark shall have the right to assign the trademark with or without the 

transfer of the business to which the trademark belongs.  

DPU



134 

��������	
��
�� 

 

����-
��
ก�� 
��ก����  ���������� 

����ก����ก��  !ก����ก�� 2551 
�$���
$�%&�'�$  

 �(�������&�)��ก�*%&�'�$�+ 

$��,(
-�,��
.�
�/������
 0.�. 2553 2  3**�%&
 

 �
������   

 %���&� 
&$��0� ,�
4+ 0��+5
��+
 *��ก&4 

 0.�. 2552 2 2553  

 5*6�(
6��/�
�$�ก��$-�� ��5��   

 %���&� 7��0��%��08�9� 2 *��ก&4 

  

 

 

 

DPU


	Cover
	ABS
	Chap_1
	Chap_2
	Chap_3
	Chap_4
	Chap_5
	App-bip
	App
	Vita



