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ABSTRACT

Presently, in the practice of countries adopted both civil law system and common law
system, there has no further argument pertaining to the method for determining whichever act is
criminal offense and whenever criminal punishment shall be sentenced. In another word, it is all
acknowledge that approaching the abovementioned issues one has to apply acceptable offense
determination approach so called “Structure of Crime.” However, on the assumption that the
study of the specific criminal offense under the Thai Criminal Code; Affray Offense has been
undertaken by implementing the structure of crime under the criminal laws of Germany and
France gaining its influence in establishing offense determination approach in Thailand, we
would achieve one accomplishment that is whilst paragraph 2 of section 294 and 299 under Thai
Criminal Code classified as Excuse so participants engaging in an affray shall be merely
exempted from punishment, on the other hand, under the Structure of Crime under the criminal
laws of Germany and France the similar act classified as Justification thus the engaging
participants shall be exempted from criminal offense.

Furthermore, under Thai Criminal Code, those participants engaged in an affray shall
be charged with affray offense unfortunately only an affray undoubtedly and irrevocably brings
forth serious injury or even worse death to others. Nevertheless, it is quite burdensome to the
judge and more precisely suffice it to say that it is hardly possible to charge those participants
with an affray offense if only bodily injury has been inflicted by those engaging participants. As
a result, as long as there has none provision to deal with the particular obstacle spoken of earlier,
it may decline the prospects of reaching the judgment whereas merely bodily injury has been
inflicted so the judges hearing that case have to release those committing the criminal offense as

we have already observed from some court judgments. However, it is not fair for the victims



suffering the detrimental consequences of crime. Consequently, the task of amending new
provision under the Thai Criminal Code regarding an affray offense engaged by participants
inflicting physical injury or psychiatric injury upon the others should be preceded and
accomplished.

Besides, as we have observed most of the time, those participants engaging in an
affray often have carried many kinds of weapon such as firearms, explosives to ensure their
victory, though these weapons are undoubtedly deadly weapons which can expeditiously inflict
mortal or great bodily harm. Definitely, it can be said that engaging an affray with deadly
weapons might easily cause more deaths or bodily harm to others than engaging an affray without
such weapons. Thereupon, the amendment to the Thai Criminal Code in term of increasing the
penalty imposed upon participants engaging in an affray offense with deadly weapons should be
achieved.

In conclusion, in order to overcome the particular obstacles discussed above, Section
294 and Section 299 under the Thai Criminal Code should be amended to be under the
appropriate offense determination approach so called “Structure of Crime” by definitely
abolishing paragraph 2 of the aforesaid sections. Additionally, the task of amending new
provision under the Thai Criminal Code regarding an affray offense engaged by participants
inflicting physical injury or psychiatric injury upon the others should be preceded and
accomplished. Furthermore, the amendment to the Thai Criminal Code in term of increasing the
penalty imposed upon participants engaging in an affray offense with deadly weapons should be
achieved as well. All of these suggestions will unquestionably anticipate any difficulty occurred
from criminal offenses spoken of earlier and abate the rising amount of danger exposed in society

as well as encourage peaceful living environment.
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* Section 253 “Whenever death is caused in an affray in which three or more persons are engaged,
every person engaged in such affray and not acting for necessary defence shall be punished with imprisonment
not exceeding two years and fine not exceeding five hundred ticals, without prejudice to the punishment
prescribed for any person causing death or bodily harm.”

Section 258 “Whenever grievous bodily harm is caused in an affray in which three or more persons
are engaged, every person engaged in such affray and not acting for necessary defence shall be punished with

imprisonment not exceeding one year and fine not exceeding two hundred ticals.”
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1IR3 1 ANUAAFIUADIAIIA (Riot)

" Public order Act 1986 Section I Riot (1) Where 12 or more persons who are present together use
or threaten unlawful violence for a common purpose and the conduct of them (taken together) is such as would
cause a person of reasonable firmness present at the scene to fear for his personal safety, each of the persons
using unlawful violence for the common purpose is guilty of riot.

(2) TItis immaterial whether or not the 12 or more use or threaten unlawful violence simultane-
ously.

(3) The common purpose may be inferred from conduct.

(4) No person of reasonable firmness need actually be, or be likely to be, present at the scene.

(5) Riot may be committed in private as well as in public places.

(6) A person guilty of riot is liable on conviction on indictment to imprisonment for a term not

exceeding ten years or a fine or both.
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" Public order Act 1986 Section 2 Violent disorder (1) Where 3 or more persons who are present
together use or threaten unlawful violence and the conduct of them (taken together) is such as would cause a
person of reasonable firmness present at the scene to fear for his personal safety, each of the persons using or
threatening unlawful violence is guilty of violent disorder.

(2) Itis immaterial whether or not the 3 or more use or threaten unlawful violence simultaneously.

(3) No person of reasonable firmness need actually be, or be likely to be, present at the scene.

(4) Violent disorder may be committed in private as well as in public places.

(5) A person guilty of violent disorder is liable on conviction on indictment to imprisonment for a
term not exceeding 5 years or a fine or both, or on summary conviction to imprisonment for a term not
exceeding 6 months or a fine not exceeding the statutory maximum or both.

® Public order Act 1986 Section 3 Affray (1) A person is guilty of affray if he uses or threatens
unlawful violence towards another and his conduct is such as would cause a person of reasonable firmness
present at the scene to fear for his personal safety.

(2) Where 2 or more persons use or threaten the unlawful violence, it is the conduct of them taken
together that must be considered for the purposes of subsection (1).

(3) For the purposes of this section a threat cannot be made by the use of words alone.

(4) No person of reasonable firmness need actually be, or be likely to be, present at the scene.

(5) Affray may be committed in private as well as in public places.

(6) A constable may arrest without warrant anyone he reasonably suspects is committing affray.

(7) A person guilty of affray is liable on conviction on indictment to imprisonment for a term not
exceeding 3 years or a fine or both, or on summary conviction to imprisonment for a term not exceeding 6
months or a fine not exceeding the statutory maximum or both.

** Public Order Act 1986 Section 1 (1).
“ Public Order Act 1986 Section 2 (1).
* Public Order Act 1986 Section 3 (2).
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" Public order Act 1986 Section 8 Interpretation
“violence” means any violent conduct, so that
(a) except in the context of affray, it includes violent conduct towards property as well as violent
conduct towards persons, and
(b) it is not restricted to conduct causing or intended to cause injury or damage but includes any
other violent conduct (for example, throwing at or towards a person a missile of a kind capable of causing

injury which does not hit or falls short).
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** Section 231 Taking part in a brawl
(1) Whosoever takes part in a brawl or an attack committed against one person by more than one
person shall be liable for this participation to imprisonment not exceeding three years or a fine if the death of a
person or grievous bodily harm (section 226) is caused by the brawl or the attack.
(2) Whosoever took part in the brawl or the attack without being to blame for it shall not be liable

under subsection (1) above.
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