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ABSTRACT

The Thesis aim to study the legal suitability of the Thai established of trust to manage
the estate, by comparing with other countries; including America, Singapore, Canada, Japan,
South korea and Spain. In order to apply the management of the estate’s heirs with Civil and
Commercial Code and to offer appropriate direction for protect heirs.

This legal comparative study of manage the estate was under the law stated on
succession and the law stated on financial institution with other countries have been set guidelines
to resolve this problem in different ways. Therefore, the problem of manage the estate cause the
impact to those involved in successor.

As the result of this research, it should offer the legal and suitable solution of the
integrity and fairness in order to protect the interests of the heirs. Thailand should be considered a
trust can be established by the law of trusts, which manage assets of the trust for the benefit of the
heirs. This solution will problem affecting the rights of the successor and the credibility of the

institutions within countries.
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" Sir Authur Underhill. (1912). The Law relating to trusts and trustee. p. 520.
* Rivington H. Gibson. (1929). Snell’s principle of equity. p. 175.
" Section 61 of The Trustee Act 1925 provides:
If it appears to the court that a trustee... is or may be personally liable for any breach of trust... but
has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to
obtain the directions of the court in the matter in which he committed such breach, then the court may relieve

him either wholly or party from personal liability for the same.
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** Section 62 of The Trustee Act 1925 provides:
Where a trustee commits a breach of trust at the instigation or request or with the consent in writing
of a beneficiary, the court mays, if it thinks fit, make such order as to court seems just, for impounding all or any
part of the interest of the beneficiary in the trust estate by way of indemnity to the trustee or persons claiming

through him.
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! § 29-2 of the Intestate Succession Act provides:

As used in this Chapter, unless the context otherwise requires the term:

(1) “Advancement” means an irrevocable inter vivos gift of property, made by an intestate donor to
any person who would be his heir or one of his heirs upon his death, and intended by the intestate donor to
enable the donee to anticipate his inheritance to the extent of the gift; except that no gift to a spouse shall be
considered an advancement unless so designated by the intestate donor in a writing signed by the donor at the
time of the gift.

* John Ritchie, Neil H. Alford, Jr.Richard w. Eltland, Decedents’ Estates and Trust. (1982). Mineola. p.1.
® Ibid, p.157.
" Ibid, p.169.

® Jesse Dukemnier and Stanley M. Johnson. (n.d.) Will Trust and Estate. p.567.
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! § 36C-1-102 of North Carolina Uniform Trust Code provides:

This Chapter applies to any express trust, private or charitable, with additions to the trust, wherever
and however created. The term “express trust” includes both testamentary and inter vivos trust, regardless of
whether the trustee is required to account to the clerk of superior court.

2 § 36C-1-103(3)a. of North Carolina Uniform Trust Code provides:

Beneficiary has a present or future beneficial interest in a trust, vested or contingent, including the
ownet of an interest by assignment or transfer, but excluding a permissible appointee of a power of
appointment.

" § 36C-1-103(9) of North Carolina Uniform Trust Code provides:

Interests of the beneficiaries — the beneficial interests provided in the terms of the terms of the trust.
a § 36C-1-103(14) of North Carolina Uniform Trust Code provides:

Property — Anything that may be the subject of ownership, whether real or personal, legal or

equitable, or any interest therein.
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. § 36C-1-108(a) of North Carolina Uniform Trust Code provides:
Without precluding other means for establishing a sufficient connection with the designated
jurisdiction, terms of a trust designating the principal place of administration are valid and controlling if:
(1) A trustee’s principal place of business is located in, or a trustee is a resident of, the designated
jurisdiction; or
(2) All or part of the administration occurs in the designated jurisdiction.
' OEC Global education. (2006). Yoyatszmadenlils. Fuduile 28 uns1AN 2555, 910
http://www.oecglobal.com/other/singapore...country

"7 Article 2 (2) of TRUSTEES ACT (CHAPTER 337) provides:
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The powers conferred by this Act on trustees are in addition to the powers conferred by the
instrument, if any, creating the trust, but those powers, unless otherwise stated, apply if and so far only as a
contrary intention is not expressed in the instrument, if any, creating the trust, and have effect subject to the
terms of that instrument.

** Published in the Offshore Review. (2003). Singapore Trustees Association. Retrived December

12,2011, from http://www.sta.org.sg/files/2 3.pdf



52

yw % a1 1 c?/‘ v ¢ A o [ a o A
H’E'Jﬂﬂ1ﬂﬁENfl1J“Vl‘Uﬂluiyﬁ’JW’Q]}'JElﬂ15ﬂf]ﬁ\1“Vl3?WILﬁ@EﬂﬂﬂWiﬂﬁQﬁWﬁMﬂﬁWﬂLﬁ@ﬂ?ﬁ

EJ
o A]9

] A 1A @ Y .. L A o J
sjafunmiensu 131y Civil Law Act (Chapter 43) Balividninauanaaii

d A @

{ 1 09)1 o 7 A @ o a [
(1) MIUAAIIAUINIZNOAINTAANONTIANTOTINITUNTNG NTONTTNHN
v Ja A ¢ < A
aonHalunsniduizdosuanaaanuiazigaiatodurosyanannonaniadnso
Aiirionssu
4
) M3louaNENMINToUATEIOUTOUFTTNIUADNNANTONIT IOUNTITUANT
v Jda ' v J Y A ¥ a & A Yo o
lunswdauunneimsaaszdoalmsauy lnsyanag lounssuans wie laghsunousIue
= ¥ S o v A A o
NyouAIINgrINaTluaanyaONYT 130 IagNiions sy
dy [ 1 ' qg/} v I A o a A a dgl o A
3) el lidspaaenisneaansaanionisandumsinedulaiisne
Y
Mg niad
4.1.3 Uszmaunina wadguinaa Induie
1) IIAUINIIVOINYHNIY
[ a a o o Aa a { g
UszmsaunuaniulsamalunidonsnurtioAanuaniyomwsn auuauiilu
a2 Ay [l [~ dy A A Y a 4 ~
UYszmeauauialuefnlgede1do usUnUILoIaINMa1s oAdUAUATTAITTHN 15
v o @ o Y 9 ) J =X A oaj d?’ By
wnd1sressenguuazdiuse ladndisianazaeu1elinsavsnsnAuu UL U el
a = o 9 = a A :zl =
umaynsueauaudn 1uil a.e. 1763 d5und lasengandooraniaumnovninualunial
a A 1 = = v a Y 1 dg’
arsInunile aon 1udl a.e. 1867 IN135IUAIVDIDIANUANYDIDINGY 3 1YY tazilszima
SA o A dg’ 19 Y 9 [ [~
uamandeiuiavulugluuvvesvamsinasesariusigisenouais 4 55 taznaeily
PATUAUVDININNTIUIUVDITTUAZAULAUA I 1AZATEUIUMS 145 VS 1191 NAT DY

% (%

@ [ a 3 Ia A A o
AULIINANII¥OIUIINT STV ALHINFANUE DT 1WT) f.7. 1931 ll??]}l,WiJi’ﬂuﬁl‘]Jﬂﬂi’EN

EX) o9

| Y a o A = £~ o Y @
mmmamﬂuwalmﬂﬂwniwmujigmmmﬂﬂuﬂ f.71. 1982 %QMNEW]ﬂ‘ViLLﬂH"Iﬂ@]WU'Iﬂiﬂﬂ

9
MIVUATIADBIUINVDITTENIDINg Y™

* section 7 of CIVIL LAW ACT (CHAPTER 43) provides:

(1) A declaration of trust respecting any immovable property or any interest in such property must
be manifested and proved by some writing signed by some person who is able to declare such trust or by his
will.

(2) A disposition of an equitable interest or trust subsisting at the time of the disposition must be in
writing signed by the person disposing of the same or by his agent lawfully authorised in writing or by will.

(3) This section does not affect the creation or operation of resulting, implied or constructive trusts.

* Royal Thai Consulate General-Vancouver. (2012.). %’ayjaﬁ'ﬂﬂmmﬂszmmmmm Fuduile

30 UNIIAN 2555, 91N www.thaicongenvancouver.org/.../index.php...
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*' Article 271(5)(c) of Bank Act(1991) provides:
a trust or estate in which the person has substantial beneficial interest or in respect of which the
serve as a trustee or a liquidator of the succession or in a similar capacity;
* Article 2 of International Trusts Act [RSBC 1996] CHAPTER 237provides:
For the purposes of this Convention, the term “trust” refers to the legal relationships created — inter
vivos or on death — by a person, the settler, when assets have been placed under the control of a trustee for the

benefit of a beneficiary or for a specified purpose.
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* Article 7 of International Trusts Act [RSBC 1996] CHAPTER 237provides:
(a) the place of administration of the trust designated by the settor;
(b) the situs of the assets of the trust;
(c) the place of residence or business of the trustee;
(d) the object of the trust and the places where they are to be fulfilled.
24 Canadian-Money-Advisor. ca. (2008, 15 September). What is an Interitance?. ﬁuﬁ'mﬁa
23 UNTIAY 2555, 91N http://www.canadian-money-advisor.ca/what-is-an-interitance.html
* Article 1 (1) of BILL 28-2008 WILL, ESTATES AND SUCCESSION ACT Provides: “beneficiary”
means
(a) a person named in a will to receive all or part of an estate, or

(b) a person having a beneficial interest in a trust created by a will;
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* Article 1(1) of BILL 28-2008 WILL, ESTATES AND SUCCESSION ACT Provides :
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* Article 36 of BILL 28-2008 WILL, ESTATES AND SUCCESSION ACT Provides :
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* Trust banks in Japan. Retrieved December 20, 2011, from www.shintaku-

kyokai.or.jp/.../trustbanks/e-1-2.htm
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* yyind 1. ussesdall. @@, wih 102,
* Article 2 (1) (Trust and Good faith) of Civil Act provides:
The exercise of right and performance of duties shall be in accordance with the principle of trust
and good faith.
* Article997 of Civil Act provides:
An inheritance shall be commenced by death.
%7 Article998 of Civil Act provides:

An inheritance shall be commenced at the place of domicile of the inheritee.
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* Article1000 of Civil Act provides:
(1) In interitance, persons become inheritors in the following order :
1. Lineal descendants of the inheritee ;
2. Lineal ascendants of the inheritee ;
3. Brothers and sisters of the inheritee ; and
4. Collateral blood relatives within the fourth degree of the inheritee.

(2) In the case mentioned in paragraph (1), if there are two or more inheritors standing in the same
order, the closest in degree of relationship shall have the priority of inheritance. If there are two or more
inheritors standing in the same degree of relationship, they become co-inheritors.

(3) With respect to the order of inheritance, an unborn child shall be considered as born.

* Article2 of Trust Act provides:
The Trust may be settled by a contract between the truster and the trustee, or by the will of the

truster.
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“ Article28 of Trust Act provides:

The trustee shall manage or dispose of the trust property with the case of a good manager in

accordance with the principal objective of the trust.
' Article30 of Trust Act provides:

The trust property shall be managed separately from the personal assets of the trustee or other trust
property; provided, That if the trust property is money, it shall be sufficient to make clear the accounts
belonging to the trustee’s own assets and those belonging to other trust property.

“ Article33of Trust Act provides:

(1) The trustee shall keep books, and clarify the management affairs and the accounts pertaining to
each trust.

(2) The trustee shall prepare the list of inventory of each trust when he takes over the trust, and at a
specified time once every year.

* Article350f Trust Act provides:

Except as determined otherwise by the trust deed, any money belonging to the trust property shall
be managed by the following method:

(1) Subscription for underwriting or purchase of, any national and local bonds, and debentures of
any company established pursuant to the special Act;

(2) Loan Secured by the national bonds and other securities as referred to in the preceding
subparagraph;

(3) Postal saving; and
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(4) Deposit in banks.

* Article38 of Trust Act provides:

If the trustee destroys, loses or reduces the trust property, or inflicts any loss on it, through
inadequate management, or he disposes of the trust property in contravention of the principal objective of the
trust, the truster, his heir, beneficiary and other trustees may claim any compensation for damages or a
restoration of the trust property to the original state.

* Articlel 1(1) of Trust Act provides:

If the trustee is dead, or declared bankrupt, incompetent or semi-incompetent, his duties shall be

terminated. This provision shall also apply in a case where the trustee who is a juristic person, is dissolved.

“ Article15 of Trust Act provides:
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If a trustee violates his duties, or there is any justifiable reason, the court may dismiss the trustee

upon request of the truster, his heir or beneficiary.
7 Ibid. Article55

When the cause as provided by the deed of trust takes place, or the object of the trust is attained or

becomes unattainable, the trust shall be terminated.
* Article56 of Trust Act provides:

The trust the benefits of which are enjoyed wholly by the truster, may be cancelled at any time by
the trustee or his heir. In this case, the provisions of Article 689(2) of the Civil Act shall apply mutatis
mutandis.

* Atrticle 689 (2) of Civil Act provides:

If one of the parties rescinds a mandate for the future without any inevitable reasons when it would
be unfavourable to the other parties, he shall compensate the other party for any damages occasioned by such
rescission.

50 aaa A A Y A .. .
MNNAY. (2010). Uszmaanu. duAuie 29 unsiAl 2555, 910 www.wikipedia.com
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o Spain Civil Law: Book III_On the different ways of acquiring ownership; Title IIl On successions
Chapter 2° On inheritance Section 3° On substitution.
 Article 783 of Spanish Civil Code provides :

Fiduciary substitutions must be express in order to be valid.

The fiduciary trustee shall be obliged to deliver the estate to the beneficiary, without other
deductions than those which correspond to legitimate expenses, credits and improvements, save as otherwise
provided by the testator.

* Article 784 of Spanish Civil Code provides :
The beneficiary shall acquire rights to the succession as of the testator’s death, even if he should die

before the trustee. The rights of the beneficiary shall pass to his heirs.
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* Article 775 of Spanish Civil Code provides :
Parents and other ascendants may appoint substitutes for their descendants who are under fourteen,
of both sexes, for the event that they should die before reaching such age.
* Article 776 of Spanish Civil Code provides :
The ascendant may appoint a substitute for his descendant older than fourteen who, in
accordance with the law, has been declared incapable as a result of insanity.
The substitution mentioned in the preceding paragraph shall become ineffective if the incapacitated
person should make a will during a lucid interval or after having recovered his reason.
* Article 774 of Spanish Civil Code provides :
The testator may substitute one or more persons instead of the appointed heir or heirs for the event
that they should die before him, or should not wish to or be unable to accept the inheritance.
Simple substitution, without expressing the specific case, comprises all three cases expressed in the

preceding paragraph, unless the testator provides otherwise.
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> Article 785 of Spanish Civil Code provides :

The following substitutions shall be without force and effect:

1. Fiduciary substitutions which are not provided expressly, either by calling them by this name, or
by imposing on the substitute the strict obligation to deliver the property to a second heir.

2. Dispositions which contain a perpetual prohibition to dispose of the property, or even a
temporary prohibition beyond the limits set in article 781.

3. Those which impose on the heir the mandate to pay to several persons successively, beyond the
second degree, a certain income or allowance.

4. Those whose purpose is to leave to a person all or part of the estate to be applied or invested

according to reserved instructions communicated by the testator.
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