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ABSTRACT

The purpose of this thesis is to study the legal problems on giving a consent for
making a life insurance contract, of which its objectives are to study the consent for making a life
insurance contract and the history, concept and theory of giving a consent for making a life
insurance and to study the rules of Thai law, comparing with those of foreign laws, in regard to
giving a consent for making a life insurance and to search for appropriate measures as suggestion
for the amendment of Thai law by enforcing the priciple of consent for making a life insurance in
Thailand.

According to this thesis, it is found that the Civil and Commercial Code of Thailand,
Section 863 prescribes that “an insurance contract is not binding on the parties unless the assured
has an interest in the event insured against”; the principle of this section deems that the assured
must have the interest in the event insured against, otherwise, the insurance contract shall be not
binding. Therefore, the principle of the life insurance contract in Thailand stipulates that the
interest in the event insured of the assured is the condition of payment of the insurer when death
occurs. However, the law does not clearly prescribe what kind of person has interest in the life of
person spicified in the life insurance contract. Thus, it shall be interpreted by referring to the
principle of foreign law to identify a person who has interest in the life of person specified in the
life insurance contract to such an extent that enable him/her to use life of others as material of life
insurance contract without that person’s consent. The making of life insurance contract without

consent of the person specified in that contract is deemed violation of right and liberty in life and



may induce the person who has interest in that person’s life to seek for undue benefit from life
insurance contract.

The researcher proposes the solution of the legal problems on giving a consent for
making a life insurance contract by amending the Civil and Commercial Code to prescribe the
making of life insurance contract with the principle of consent. For the problem on the form of
consent letter, the researcher opinionates that the form of consent letter for life insurance contract
should be stipulated in writing. For the problem on transfer of right ensuring from the life
insurance contract and change of the beneficiary of the life insurance contract need the consent of
the insured person or not, the researcher opinionates that the right transfer need no consent of the
insured person and the identification and change of the beneficiary need the consent of the
insured person except the insurance policy has already been delivered to the beneficiary and the
beneficiary has sent a notice to declare his/her intention to take the benefit of the contract. For the
problem on the minor insured person, the researcher opinionates that the rules on capacity of the
minor in the Civil and Commercial Code should be used to fix the age of the minor who can give
a consent by himself/herself and the consent of legal representative for the non-age according to
the law is required. The clear provision of the criteria of giving a consent in the life insurance
contract shall reduce criminal problem of seeking benefit from life of other persons and prevent

the violation of right and liberty of others persons.
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Section 146 (2)

2. The terms “insurable interest”, as used in this section, shall mean: (a) In the case
of person related closely by blood or by law, a substantial interest engendered by love and
affection ; and (b) in the case of other person, a lawful and substantial economic interest in having
the life, health or bodily safety of the person insured continue, as distinguished from an interest
which would arise only by, or would be enhanced in value by, the death, disablement or injury, as
the case may be, of the person insured.
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CALIFORNIA INSURANCE CODE 2009

DIVISION 2. CLASSES OF INSURANCE
PART 2. LIFE AND DISABILITY INSURANCE
CHAPTER 1. THE CONTRACT
Article 1. General Provisions

Section 10110.
Every person has an insurable interest in the life and health of:

(a) Himself.

(b) Any person on whom he depends wholly or in part for education or support.

(c) Any person under a legal obligation to him for the payment of money or respecting
property or services, of which death or illness might delay or prevent the performance.

(d) Any person upon whose life any estate or interest vested in him depends.

Section 10110.1.

(c) Except as provided in Section 10110.4, an employer has an insurable interest, as referred to
in subdivision (a), in the life or physical or mental ability of any of its directors, officers, or
employees or the directors, officers, or employees of any of its subsidiaries or any other person
whose death or physical or mental disability might cause financial loss to the employer; or,
pursuant to any contractual arrangement with any shareholder concerning the reacquisition of
shares owned by the shareholder at the time of his or her death or disability, on the life or physical
or mental ability of that shareholder for the purpose of carrying out the contractual arrangement;
or, pursuant to any contract obligating the employer as part of compensation arrangements or
pursuant to a contract obligating the employer as guarantor or surety, on the life of the principal
obligor. The trustee of an employer or trustee of a pension, welfare benefit plan, or trust
established by an employer providing life, health, disability, retirement, or similar benefits to
employees and retired employees of the employer or its affiliates and acting in a fiduciary

capacity with respect to those employees, retired employees, or their dependents or beneficiaries



105

has an insurable interest in the lives of employees and retired employees for whom those benefits
are to be provided. The employer shall obtain the written consent of the individual being insured.
Section 10112.
Subject to Section 2459 of the Probate Code, in respect to life or disability insurance, or annuity
contracts (except as provided in Sections 2500 to 2507, inclusive, of the Probate Code and
Section 3500 of the Probate Code and Chapter 4 (commencing with Section 3600) of Part 8 of
Division 4 of the Probate Code), heretofore or hereafter issued to or upon the life of any person
not of the full age of 18 years for the benefit of such minor or for the benefit of the father, mother,
husband, wife, child, brother, or sister, of such minor, or issued to such minor, subject to written
consent of a parent or guardian, upon the life of any person in whom such minor has an insurable
interest for the benefit of himself or such minor's father, mother, husband, wife, child, brother or
sister, such minor shall not, by reason only of such minority, be deemed incompetent to contract
for such insurance or annuity, or for the surrender thereof, or to exercise all contractual rights
thereunder, or, subject to approval of a parent or guardian, to give a valid discharge for any
benefit accruing or for any money payable thereunder; provided, that all such contracts made by a
minor under the age of 16 years, as determined by the nearest birthday, shall have the written
consent of a parent or guardian, and that the exercise of all contractual rights under such
contracts, or the surrender thereof, or the giving of a valid discharge for any benefit accruing or
money payable thereunder, in the case of a minor under the age of 16 years, as determined by the
nearest birthday, shall have the written consent of a parent or guardian.

All such contracts made by a minor not of the full age of 18 years which may result in any
personal liability for assessment shall have the written assumption of any such liability by a
parent or guardian
in consideration of the issuance of the contract. Such assumption shall be in a form approved by
the commissioner, reasonably designed to inform the parent or guardian of the liability thus

assumed.
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Such assumption of liability may be made a part of and included with any written consent of
such parent or guardian required under other provisions of this section and it may be provided
therein that such assumption shall cover only up to the anniversary date of the policy nearest to

the member's birthday at which he or she attains age 18.
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COMMERCIAL CODE OF JAPAN

BOOK 3. COMMERCIAL ACTS
CHAPTER X INSURANCE
Section 1 Insurance Against Loss
Subsection 1 General Provisions
Article 629. Definitions
A contract for insurance against loss becomes legally valid based on one of the parties promises
to cover losses arising out of specified contingent accidents and the other party promises to give

compensation for that.

Section 2 Life Insurance
Article 673. Definitions

A life insurance contract becomes valid based on one of the parties promising to pay a fixed
amount of money in relation to the death of the other party or a third pary and the other party
promising to give compensation for this.

Article 674. Insuring the Life of Other Parties
1. For a life insurance contract providing to make payment of insurance monies upon the death of
another, the consent of the said party is required. Provided, however, that this shall not apply
when the insured party is to be the party to receive the insurance monies.
2. Transfers of rights arising out of the insurance contract of the previous paragraph require the
consent of the insured party.
3. In the situation where the party effecting the insurance contract becomes the insured party,
when there is a transfer of the rights of the party to receive the insurance monies or when the
party to whom the rights in the situation of the proviso of paragraph 1 have been transferred
transfers it again, the same shall apply.

Article 676. Death of the Benficiary
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1. In the situation where the beneficiary is a third party, not the insured party, when that party
dies, the party effecting the insurance contract can again designate the beneficiary.
2. When the party who effect the insurance contract has died not exercising his rights of the
previous paragraph, the legal heirs of the beneficiary shall be regarded as the party to receive the
insurance monies.

Article 677. Conditions for Opposing Designation or Change of Beneficiaries
1. When, after the conclusion of the insurance contract, the party effecting the insurance contract
designates or changes the beneficiary, if he does not notify the insurance of the designation or
change, then it can not be used as against the insurer.

2. The provisions of Article 674 [Insuring the Life of Other Parties] paragraph 1, shall apply

mutatis to the designations or changes of the previous paragraph.


http://www.japanlaw.info/japancommercialcode/Japan%20Commercial%20Code%20Article%20674.htm
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FRANCE INSURANCE CODE

BOOK I - The contract
TITLE III - Rules applicable to insurance of persons and to capitalisation transactions
CHAPTER I - General provisions

Article L131-1

In respect of life insurance and personal injury insurance, the sums insured shall be defined
by contract.

In respect of life insurance or capitalisation, the capital or annuity insured may be
expressed in unit linked terms comprised of investment securities or assets offering adequate
protection of the savings invested and appearing on a list drawn up by decree in Conseil d'Etat.
The contracting party or the beneficiary shall obtain payment in cash. He may, however, opt for
the delivery of securities or shares when they are marketable and do not directly grant the right to

vote at the general meeting of shareholders of a company listed on a stock exchange.

CHAPTER II - Life insurance and capitalisation transactions
SECTION I - General provisions
Article L132-1
A person’s life may be insured by oneself or by a third party.
Several persons may contract mutual insurance on each other lives in a sole and same
instrument.
Article L132-2
Death benefit insurance contracted by a third party on the life of the insured shall be null
and void if the latter has not consented thereto in writing with indication about the amount of the

capital or annuity initially covered.


http://195.83.177.9/code/liste.phtml?lang=uk&c=38
http://195.83.177.9/code/liste.phtml?lang=uk&c=38&r=6246
http://195.83.177.9/code/liste.phtml?lang=uk&c=38&r=6266
http://195.83.177.9/code/liste.phtml?lang=uk&c=38&r=6267
http://195.83.177.9/code/liste.phtml?lang=uk&c=38&r=6268
http://195.83.177.9/code/liste.phtml?lang=uk&c=38&r=6269
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Under pain of nullity, the insured’s consent must be given in writing for any assignment or
giving of pledge and for the transfer by a third party of the benefit of the contract signed on his
life.

Article L132-3

All persons shall be prohibited from contracting a whole life insurance on a minor below
twelve years of age, a person of full age put in wardship or a person placed in a psychiatric
hospital.

Any insurance contracted in breach of said prohibition shall be null and void.

The nullity shall be decided at the request of the insurer, policyholder or the representative
of the incapable person.

Premiums paid must be returned in full.

The insurer and the policyholder shall also be liable to a fine of € 4,500 per insurance
policy contracted in deliberate breach of said prohibition.

Said provisions shall not in any way prevent in the case of a death benefit insurance the
reimbursement of premiums paid to perform a life insurance contract concluded on the life of one
of the persons referred to in the first paragraph above or the reimbursement of premiums paid to
perform a survivorship insurance of which one of the persons referred to in the paragraph above is
beneficiary.

Article L132-4

A death benefit contract may not be contracted by another person on the life of a minor
who has reached twelve years of age, without the authorisation of the parent(s) with parental
authority, his tutor or guardian.

Even with such authorisation, the personal consent of the incapable person shall still be
required.

For lack of such authorisation and consent, the nummity of the contract shall be declared at
the request of any interested person

Article L132-5
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The life insurance contract and the capitalisation contract must contain clauses that aim, for
the security of the parties and the clarity of the contract, to define the purpose of the contract and
the respective obligations of the parties, based on information specified by decree in Conseil
d'Etat.

The contract shall define the terms of allocation of the technical and financial benefits.

Article L132-8

The capital or annuity insured may be payable upon the death of the insured to one or more
specific beneficiaries.

A provision, whereby the benefit of the insurance is allocated to one or more persons who,
without being named, are sufficiently identified in said provision to be able to be identified at the
time of the payability of the capital or annuity insured, shall be deemed to have been stipulated in
favour of specific beneficiaries.

The designation of the following beneficiaries shall, in particular, be deemed to satisfy
such condition:

- children of the contracting party, insured or any other designated person born or to be
born,

- the heirs or assigns of the insured or of a predeceased beneficiary.

Insurance contracted in favour of the spouse shall benefit the person who has such capacity
at the time of payability.

The heirs, thus designated, shall be entitled to benefit from the insurance in proportion to
their due portion of inheritance. They shall retain such right in the event of waiver of inheritance.

Where no beneficiary is designated in the policy or the beneficiary has not expressed his
acceptance of the policy, the contracting party shall be entitled to designate a beneficiary or to
substitute one beneficiary for another. Under pain of nullity, such designation or substitution may
be made only with the insured’s consent when the insured is not the contracting party. Such

designation or substitution may be made either by rider to the contract or by carrying out the
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formalities laid down in Article 1690 of the Civil Code, or by endorsement when the policy is to
order or by making a will.
Article L132-11
When death benefit insurance is contracted without designation of a beneficiary, the capital

or rent insured shall be part of the assets or estate of the contracting party.
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GERMAN INSURANCE CONCRAT ACT 2008

Section 1 Typical obligations
By making a contract of insurance the insurer undertakes to cover a certain risk of the
policyholder or a third party by paying a benefit upon occurrence of the agreed insured event. The
policyholder is obligated to pay the agreed contribution (insurance premium) to the insurer. Past 2
Individual classes of insurance/Chapter 5 Life insurance
Section 150 Insured person
(1) Life insurance may be taken out for the policyholder or for another person.
(2) Where the life insurance is taken out against the death of another person and the agreed
benefit exceeds normal funeral costs, the written agreement of the other person shall be necessary
for the contract to be effective; this shall not apply in the case of collective life insurances in
company pension schemes. If the other person has no legal capacity to act or only limited
capacity to act, or if a custodian has been appointed and the policyholder is entitled to represent
that person's interests, he may not represent the other person when giving his consent thereto.
(3) If one parent takes out the insurance for an under-age child, the child's consent shall only be
required if in accordance with the contract the insurer is to be liable even in the event of the child
dying before reaching the age of seven and the benefit agreed for this event exceeds normal
funeral costs.
(4) Insofar as the supervisory body has determined a specific maximum amount for normal
funeral costs, this amount shall prevail.
Section 151 Medical examination
Agreeing that the insured person shall undergo a medical examination shall not establish the
insurer's right to conduct that examination.

Section 159 Appointment of beneficiary
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(1) In cases of doubt, the policyholder shall be entitled, without the consent of the insurer, to
appoint a third party as beneficiary and to replace the thus appointed third party with the name of
another.
(2) A third party beneficiary by revocable designation shall not acquire the right to payment of the
insurer's benefit until the insured event occurs.
(3) A third party beneficiary by irrevocable designation shall acquire the right to payment of the
insurer's benefit at the time when he is designated as beneficiary.

Section 170 Right of subrogation
(1) If attachment is executed on the insurance claim or compulsory execution has been carried out
or insolvency proceedings are opened against the assets of the policyholder, the designated
beneficiary may, with the consent of the policyholder, subrogate to the contract of insurance.
Where the beneficiary subrogates, he must satisfy the demands of the creditor initiating the
proceedings or of the insolvency estate up to the amount of the payment which the policyholder
could demand from the insurer in the event of the termination of the contract of insurance.
(2) Where no beneficiary is designated or named, the policyholder's spouse or life partner or
children shall be entitled to the same right.
(3) The subrogation is effected by giving notice thereof to the insurer. The notification may only
be made within one month after the time when the person entitled to subrogate learns of the

attachment or after the insolvency proceedings have been opened.
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MALAYSIA INSURANCE ACT 1996

PART XII PROVISIONS RELATING TO POLICIES
152 Insurable interest.

(1) A life policy insuring the life of anyone other than the person effecting the insurance, or the
life of a person mentioned in subsection (2), shall be void unless the person effecting the
insurance has an insurable interest in that life at the time the insurance is effected and the policy
moneys payable, or where the policy moneys are payable in instalments, the discounted value of
all future instalments under the life policy, shall not exceed the amount of that insurable interest
at the time the event resulting in payment of policy moneys occurs.
(2) A person shall be deemed to have insurable interest in relation to another person if that other
person is

(a) his spouse, child or ward being under the age of majority at the time the insurance is
effected;

(b) his employee; or

(c) notwithstanding paragraph (a), a person on whom he is at the time the insurance is
effected, wholly or partly, dependent.
(3) In this section, “insuring the life of a person” means insuring the payment of moneys on a
person’s death or on the happening of any contingency dependent on the termination or
continuance of his life and includes granting, an annuity to commence on his death or at a time
referred to in the annuity.
(4) This section shall not affect a life policy issued before 21 January 1963.

153 Capacity of minor to insure

(1) Notwithstanding any law to the contrary, a minor who has attained the age of ten years but has
not attained the age of sixteen years, with the consent in writing of his parent or guardian

(a) may effect a life policy upon his own life or upon another life in which he has an insurable

interest; or
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(b) may assign the life policy on his own life.
(2) A minor who has attained the age of sixteen years

(a) may effect a life policy upon his own life or upon another life in which he has an insurable
interest; or

(b) may assign the life policy on his own life,
and is-as competent in all respects to have and exercise the powers and privileges of a policy
owner in relation to a life policy of which he is the owner as he would be if he had attained the
age of majority.

154 Life policy moneys to be paid without deduction

(1) Policy moneys payable under a life policy, or moneys payable on the surrender of a life
policy, shall be paid without any deduction for moneys not due under the life policy or under an
assignment of the life policy, unless the deduction is made with the consent of the person entitled
to the policy moneys.
(2) A provision contained in a life policy or an agreement relating to deduction of moneys not due
under the life policy shall be void to the extent it entitles the licensed life insurer to deduct the
moneys from policy moneys payable under, or moneys payable on the surrender of the life policy

without the consent of the person entitled to the policy moneys.
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Article 32 - INSURANCE CONTRACTS - LIFE, ACCIDENT AND HEALTH, ANNUITIES
Section 3204

Policy to contain entire contract; statements of applicant to be representations and not warranties;

alterations.

(d) No insertion in or other alteration of any written application for any such policy or contract
shall be made by any person other than the applicant without his written consent, except that
insertions may be made by the insurer for administrative purposes only in such manner as to
indicate clearly that the insertions are not to be ascribed to the applicant.

Section 3205
Insurable interest in the person; consent required; exceptions.

(c) No contract of insurance upon the person, except a policy of group life insurance, group or
blanket accident and health insurance, or family insurance, as defined in this chapter, shall be
made or effectuated unless at or before the making of such contract the person insured, being of
lawful age or competent to contract therefor, applies for or consents in writing to the making of
the contract, except in the following cases:

(1) A wife or a husband may effectuate insurance upon the person of the other.

(2) Any person having an insurable interest in the life of a minor under the age of fourteen
years and six months or any person upon whom such minor is dependent for support and
maintenance, may effectuate a contract of insurance upon the life of such minor, in an amount
which shall not exceed the limits specified in section three thousand two hundred seven of this
article.

(d) In addition to any other basis under which either an employer, or an irrevocable trust
established by one or more employers or one or more employers and one or more labor unions,
have an insurable interest in the lives of any of its employees or retirees or those of its

subsidiaries or affiliated companies, an employer or such a trust shall have an insurable interest in
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the lives of any such employees or retirees who are participants or who are eligible to participate,
upon the satisfaction of age, service or similar eligibility criteria, in an employee benefit plan,
established or maintained by an employer as defined by the federal Employee Retirement Income
Security Act of 1974, 29 U.S.C. § 1001 et seq., provided that:

(1) The employer providing for insurance coverage or causing such coverage to be issued
under this subsection: (A) prior to or at the commencement of any such coverage notifies
prospective insureds in writing that coverage is being obtained on their lives, requires that
prospective insureds consent in writing to such coverage, provides each consenting insured the
right to have any coverage on his/her life issued under the authority of this subsection
discontinued at any time and describes in the notice the method the insured may use to terminate
coverage; (B) at the time any insured employee's employment terminates, notifies the employee
of the right to discontinue such coverage, provided, however, that no such notification shall be
required if the insured employee possesses a present or prospective right to receive any of the
benefits under an employee benefit plan being financed, in whole or in part, by such life insurance
coverage; and (C) at any time after the termination of an insured employee's employment and
upon the termination of an employee benefit plan being financed, in whole or in part, by such life
insurance coverage or a reduction of the benefits provided thereunder, notifies the employee of
the right to discontinue such coverage.

Section 3207
Life insurance contracts by or for the benefit of minors; on the lives of minors, limitations on
amount.

(a) A minor above the age of fourteen years and six months shall be deemed competent to
enter into a contract for, be the owner of, and exercise all rights relating to, a policy of life
insurance upon the life of the minor or upon the life of any person in whom the minor has an
insurable interest, but the beneficiary of such policy may be only the minor or the parent, spouse,

brother, sister, child or grandparent of the minor.
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(b) An insurer may deliver or issue for delivery in this state a policy or policies of life
insurance upon the life of a minor under the age of fourteen years and six months, provided that
such policy or policies are effectuated by a person or persons having an insurable interest in the
life of such minor or by a person or persons upon whom such minor is dependent for support and
maintenance and provided further that an insurer shall not knowingly issue such a policy or
policies for an amount which, together with the amount of life insurance under any other policy or
policies then in force upon the life of such minor, is in excess of the limit of fifty thousand dollars
or the limit of fifty per centum or the limit of twenty-five per centum in the case of a minor under
the age of four years and six months of the amount of life insurance in force upon the life of the
person effectuating the insurance at the date of issue of the policy on the life of such minor,
whichever limit is the greater, and any amount of life insurance on the life of such minor not in
excess of such limit when issued shall not be deemed to be in excess thereof by reason of any
reduction thereafter in the amount of life insurance in force upon the life of the person
effectuating the insurance.

Section 3216
Individual accident and health insurance policy provisions.

(L) CHANGE OF BENEFICIARY: Unless the insured makes an irrevocable designation of
beneficiary, the right to change of beneficiary is reserved to the insured and the consent of the
beneficiary or beneficiaries shall not be requisite to surrender or assignment of this policy or to
any change of beneficiary or beneficiaries, or to any other changes in this policy. (The first
clause of this provision, relating to the irrevocable designation of beneficiary, may be omitted at

the insurer's option.)
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