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ABSTRACT

This thesis is a study of revocation of the final judgment by the court ruling. The
study aims to provide the fairness of the process of Civil Procedure. Although the Civil Procedure
Code may have the solutions in many ways such as the revocation of erroneous procedures, the
request for interpretation of the judgment, the request for new trials in case of absence, appeal to
the Supreme Court. However, it does not have enough. The study also aims to acknowledge the
judgmental concept and theory to study the type of revocation of the judgment in Common Law
and Civil Law system. This study is a study of research papers both in Thai and foreign languages
looking at the Common Law System of United State of America and learning the Civil Law
System of France, Japan, and Vietnam. Nevertheless, these two legal systems provide different
regulations for the revocation of the judgment and are called in different terms.

In Thailand, when revocation of the final judgment by the court ruling is mentioned it
may make it possible that the exercise of powers under the Code of Civil Procedure, Section 27
which it is actually not. Because the mentioned Section 27 provides the revocation power only for
the revocation of erroneous procedures, does not include the judgment. Therefore, this thesis aims
to study the limitations of the Civil Procedure Code such as in case of the erroneous judgment
claim, in case of the new evidence found after final judgment or the court believed the false
testimony and etc. which these various causes are not ruled in the Civil Procedure Code which the
fact from some Supreme Court Decision implies that there is no law for the court for the
revocation of judgment. Therefore, the court has no rights to revoke that judgment. In addition,
the study also covers the boundaries and characteristics of enforcement rules in foreign countries.

A study has suggested that the court of first instance with final judgment has the

jurisdiction to reconsider that case both the questions of fact and legal issues. Referring to that



mentioned reason, it is the way to improve the Thai Civil Procedure Code to be more perfect. It is
to help the parties in lawsuit who disadvantaged to be solved and not to waste time and expenses

with the appealing to the appeal court which resulting in a better justice.
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*" Federal Rule 55. Default; Default Judgment
(c) Setting Aside a Default or a Default Judgment.
The court may set aside an entry of default for good cause, and it may set aside a
default judgment under Rule 60(b).
** Federal Rule 60. Relief from Judgment or Order
(b) Grounds for Relief from a Final Judgment, Order, or Proceeding.
On motion and just terms, the court may relieve a party or its legal representative from
a final judgment, order, or proceeding for the following reasons:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not have been

discovered in time to move for a new trial under Rule 59(b);
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(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or
misconduct by an opposing party;
(4) the judgment is void,
(5) the judgment has been satisfied, released, or discharged; it is based on an earlier
judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or
(6) any other reason that justifies relief.
* Black's Law Dictionary. (Sixth Edition). p. 1574.
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* Robert J. Owen and Anthony v. Amodio. Corpus juris secundum volume 49. pp. 568

“ Rule 55. Default; Default Judgment
(c) Setting Aside a Default or a Default Judgment.
The court may set aside an entry of default for good cause, and it may set aside a

default judgment under Rule 60(b).


http://www.law.cornell.edu/rules/frcp/Rule55.htm#Rule60_b_#Rule60_b_
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*' Black's Law Dictionary. Op.cit. p. 1543
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? Department of justice Canada. Retrieved july 25 2009, from http://www.justice.gc.ca
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** Mauro CAPELLETETTL (1989). The Judicial Process in Comparative Perspective. pp. 29.
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** Code Civil Procedure Article 594 Only the persons who were parties to or represented in relation
to the judgement may request the revision.
*® Code Civil Procedure Article 600 The motion for revision will be intimated to the public
prosecutor.
*" Code Civil Procedure Article 582 A third-party application to set aside shall aim at retracting or
varying a judgment in favour of the third-party who impugns it.
** Code Civil Procedure Article 595 The motion for revision will be available only on the following
grounds:
1. if it has come to light, subsequent to judgment, that the decision has been obtained by fraud on
behalf of the party in whose favour it was rendered;
2. fif, since the judgment, decisive documents that have been withheld by the act of another party
have been discovered;
3. if it has been adjudicated on documents that, since the judgment, have been acknowledged or
judicially declared to be false;
4. if it has been adjudicated on affidavits, testimonies or oaths that, since the judgment, have
been judicially declared false.
In all these cases, the motion will be admissible only if its originator has not been able, without
any fault on his behalf, to raise the ground on which he relies before that the judgment has become res judicata.
59

5uns 25U5wRN a. (2547, UNTIAN- WEIEY ). “5095ZUUMAgATITY tazmsve 1Hiimg

nuNIUAMNIINYIVRIMalulsemarTuna.” ganw, 51,1 nih 62.
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* Code Civil Procedure Article 596 The time-limit for a motion for revision is two months.

It shall run as from the date on which the party is aware of the grounds for the revision upon which
he relies.

*" Code Civil Procedure Article 586 (Decree n°81-500 of 12 May 1981, Article 27, Official Journal
of 14 May 1981 amendment JORF of 21 May 1981) Third party proceedings are available as a main issue for
thirty years as from the judgment unless otherwise provided by the law.

Code Civil Procedure Article 603 A party shall not be admissible to apply for a reconsideration of

a judgment which he has already impugned by this very same procedure save where it is on grounds which
came to light subsequently.

The judgment which shall rule upon an application to reconsider may only be impugned

by this very procedure itself.
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* A CONTEMPORARYSTATEMENT OF AMERICAN LAW AS DERIVED FROM REPORTED
CASES AND LEGISLATION. (2003). CORPUS JURIS SECUNDUM VOLUME 35B. p. 412.

* THE WIKIPEDIA FOUNDATION INC.. Retrieved july 102007, from
http://en.wikipedia.org/wiki/motion_to_set_aside_judgment

* Mary Kay Kane. (2000). Civil Procedure. (4th ed). pp. 203-205.

 Federal Rule of Civil Procedure Rule 60. Relief from J udgment or Order

(a) Corrections Based on Clerical Mistakes; Oversights and Omissions.
The court may correct a clerical mistake or a mistake arising from oversight or

omission whenever one is found in a judgment, order, or other part of the record. The court may do so


http://en.wikipedia.org/
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on motion or on its own, with or without notice. But after an appeal has been docketed in the appellate
court and while it is pending, such a mistake may be corrected only with the appellate court's leave.
(b) Grounds for Relief from a Final Judgment, Order, or Proceeding.

On motion and just terms, the court may relieve a party or its legal representative
from a final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not have
been discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or
misconduct by an opposing party;

(4) the judgment is void,;

(5) the judgment has been satisfied, released, or discharged; it is based on an
earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable;
or

(6) any other reason that justifies relief.

*" Wright, Charles, Alan. (1983). The law of federal Court. (4th ed). p. 726.
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o8 Bryan A. Garner. (2004). Black's Law Dictionary. (eighth Edition). p. 1574.

* Judicial and Public Service Accountability. Retrieved july 10 2009, from http://www.
amatterofjustice.org/amoj/library/0008voidauthority.htm

" State ex re. Turner v. Briggs, 971 P.2d 581 A void judgment is a judgment, decree, or order entered
by a court which lacks jurisdiction of the parties or of the subject matter, or which lacks the inherent power to
make or enter the particular order involved,(Wash App Div. 1999)

" Allcock v. Allcock, 437 N.E.2d 392 (Il App 3 Dist. 1982) Res Judicata consequences will not be

applied to a void judgment which is one which, from its inception, is a complete nullity and without legal effect
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" U.S. Code Title 28 Part V Chapter 111 § 1655. Lien enforcement; absent defendants. In an action
in a district court to enforce any lien upon or claim to, or to remove any incumbrance or lien or cloud upon the
title to, real or personal property within the district, where any defendant cannot be served within the State, or
does not voluntarily appear, the court may order the absent defendant to appear or plead by a day certain.

Such order shall be served on the absent defendant personally if practicable, wherever found, and
also upon the person or persons in possession or charge of such property, if any. Where personal service is not
practicable, the order shall be published as the court may direct, not less than once a week for six consecutive
weeks.

If an absent defendant does not appear or plead within the time allowed, the court may proceed as
if the absent defendant had been served with process within the State, but any adjudication shall, as regards the
absent defendant without appearance, affect only the property which is the subject of the action. When a part of
the property is within another district, but within the same state, such action may be brought in either district.

Any defendant not so personally notified may, at any time within one year after final judgment,
enter his appearance, and thereupon the court shall set aside the judgment and permit such defendant to plead
on payment of such costs as the court deems just.

7 Federal Rule of Civil Procedure Rule 55. Default; Default Judgment

(b) Entering a Default Judgment.

(1) By the Clerk.
If the plaintiff's claim is for a sum certain or a sum that can be made certain

by computation, the clerk on the plaintiff's request, with an affidavit showing the amount due must
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enter judgment for that amount and costs against a defendant who has been defaulted for not
appearing and who is neither a minor nor an incompetent person.
(2) By the Court.
In all other cases, the party must apply to the court for a default judgment. A
default judgment may be entered against a minor or incompetent person only if represented by a
general guardian, conservator, or other like fiduciary who has appeared. If the party against whom a
default judgment is sought has appeared personally or by a representative, that party or its
representative must be served with written notice of the application at least 3 days before the hearing.
The court may conduct hearings or make referrals preserving any federal statutory right to a jury trial
when, to enter or effectuate judgment, it needs to:
(A) conduct an accounting;
(B) determine the amount of damages;
(C) establish the truth of any allegation by evidence; or
(D) investigate any other matter..
™ Federal Rule of Civil Procedure Rule 55. Default; Default Judgment
(¢) Setting Aside a Default or a Default Judgment.
The court may set aside an entry of default for good cause, and it may set aside a default

judgment under Rule 60(b).


http://www.law.cornell.edu/rules/frcp/Rule55.htm#Rule60_b_#Rule60_b_
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™ Federal Rule of Civil Procedure Rule 55. Default; Default Judgment
(d) Judgment Against the United States.
A default judgment may be entered against the United States, its officers, or its agencies
only if the claimant establishes a claim or right to relief by evidence that satisfies the court
" Anisminic Ltd. vs. Foreing Compensation Commissions (1969)
" Federal Rule of Civil Procedure Rule 60. Relief from J udgment or Order
(¢) Timing and Effect of the Motion.
(1) Timing.
A motion under Rule 60(b) must be made within a reasonable time and for reasons (1),
(2), and (3) no more than a year after the entry of the judgment or order or the date of the proceeding.

"™ No more than a year after the entry of the judgment or order or the date of the proceeding
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” Jack H. F riedenthal, Marry Kay Kane, Arthur R. Miller. (1999). Civil Procedure. (3 th ed). p
573.
* Rule 59. New Trial; Altering or Amending a Judgment
(a) In General.
(1) Grounds for New Trial.

The court may, on motion, grant a new trial on all or some of the issues 4€” and to
any party a€” as follows:

(A) after a jury trial, for any reason for which a new trial has heretofore been
granted in an action at law in federal court; or

(B) after a nonjury trial, for any reason for which a rehearing has heretofore been
granted in a suit in equity in federal court.

(2) Further Action After a Nonjury Trial.

After a nonjury trial, the court may, on motion for a new trial, open the judgment
if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new
ones, and direct the entry of a new judgment.

(b) Time to File a Motion for a New Trial.

A motion for a new trial must be filed no later than 28 days after the entry of
judgment.

(c) Time to Serve Affidavits.

When a motion for a new trial is based on affidavits, they must be filed with
the motion. The opposing party has 14 days after being served to file opposing affidavits.

(d) New Trial on the Court Initiative or for Reasons Not in the Motion.No later
than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would
justify granting one on a party motion. After giving the parties notice and an opportunity to be heard, the court
may grant a timely motion for a new trial for a reason not stated in the motion. In either event, the court must
specify the reasons in its order.

(e) Motion to Alter or Amend a Judgment.

A motion to alter or amend a judgment must be filed no later than 28 days

after the entry of the judgment.



45

1 % a 1 a3 1 1 o A a g’/
LLWQiU‘]JS&‘VIﬁﬁWﬁﬂ@L‘JJﬁﬂ'] hlﬁ)L!UQL‘]Juﬂ"Iﬁul@]ﬁ'Ju NOUNITANUUNTSUIUNIITU Llﬁgﬁluﬂﬂ!
A g 2 ~ A 2 Y o ¥ a 1 o A v
ﬁ‘uwmu%ummm%mngﬂﬂguma"luﬂ”lﬂ PNUU ﬂ'lisll’f)W’ﬂ']ﬁﬂﬂclﬁil Mﬂ'lﬁﬂ']ﬁuﬂlﬂ’ﬂu”hlll?

I

‘381
h
(1) wigwalumsvensanaa In
a = 1 I ya [ g’z
lumsvennsanad lniovidlumseyana lninsanlninvua
A 1 I ¥ a é’ A A a A A a a
WiouNaIun e TasoramatulunsdininmsnsenvegnyurionssinAvINNITNIT
=\
AR Iaglsirngnyu
MIVONDITUINA 1111 1UNADIN ATANTNITUIUINY Tl
A ~ ~ (% Ya a [ 9 =1 [} 1
gnyu Wiensdinsdimeralnnamzgnyu Idittends wag Imsnunerunang v ou
v Y 82

= <3 a 9 A a Y o A 1 a 1
Ny “]JGU’E'JL‘VH]%§QLLﬁ$ﬂJ@ﬂ§]W1I'IEI‘V]q@]‘ﬁii‘JJUl‘]JL!ﬁ'] ’E]uiJWﬁ@]@ﬂ'liﬂ'liWW'lﬂB'ﬂWiJ A1y

Federal rule 59

. szezalumssumsosuenasan 1l

o ¥

a =\ T 9 d‘ [ =N d‘Q % [} =
AMTOVONNTUINA 11 ﬁ@\iﬂul’lhlﬂu aauule MuLal

=
=)

TAWINHN

¥. sroznarlumsmmssinaaiu

' ' AA o A A vy o v A '
aanurheNgumveiiasan an lnidesinilu wisde ganw
theasatudesgumaamumelugduainniuus 1d5umdssvefiorsanaa 1ny
o [ a =3 (] A Aa 3 a A
dmSunszuaunisvennsanad luilunsaindgnyuiluans
1 ~ ya A 9}4[ a a 9 <3 Aa a =< [
woganuinguuelians 13 Fserunaaingnyuinsandemassianata #qlueraud ly

A v 2 2 o wad A g A o v ' A Y ~
hlf’?ﬁﬂﬂ‘ﬂ'l\‘]ﬂu ﬂ'JfJWiﬁ]uﬂ;]ﬂiﬂﬂﬁ]QTJ‘EUUEUU@ISUULWE)L‘]JUTH\‘]LL%“‘UT@fJfJUﬂ'lﬁfN@]@ﬁ'mlW@Glﬁﬁ']all

v v
o \ = o U

Mda ualunsainmsnng anlaglulignyumasziiddeldnnsanad luildmmzilsng

U Q

e

AoAANAIAN A IHAADA YA TT TUN U
9 9
AU NIMsinaeumRWINEEzMINaIanaa Inilulszma

v 2 o A o ¥ ! A o A I an
ﬁﬁﬁj;@!mﬁﬂ']ﬁ']ll']ﬁﬂﬂﬁg‘ﬂ'ﬂﬂﬂﬂ1§fluﬂ15?J\1ﬂ@ﬁWﬁVI‘JJﬂ']WW']ﬂB']TﬂfJL‘]Juﬂ‘aEJWHfﬂall'ﬂ\iﬂ']a“lu

¥ Cornell Law School. Retrieved 1 August 2009, from http://www.law.cornell/edu/rules
/frep/Rule59.htm

2 After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been
entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct

the entry of a new judgment.
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® Article 338 (1) Where any of the following grounds exist, an appeal may be entered by filing an
action for retrial against a final judgment that has become final and binding; provided, however, that this shall
not apply where a party, when filing the appeal to the court of second instance or final appeal, alleged such
grounds or did not allege them while being aware of them:

(i) The court rendering judgment was not composed under any Acts.

(i1) A judge who may not participate in making the judgment under any Acts
participated in making the judgment.

(iii) The judgment was made in the absence of the authority of statutory
representation, authority of representation in a suit or the delegation of powers necessary for performing
procedural acts.

(iv) The judge who participated in making the judgment has committed a crime in
relation to his/her duties with regard to the case.

(v) Another person's act that is criminally punishable caused the party to admit any
fact or prevented him/her from advancing allegations or evidence that should have affected a judgment.

(vi) The documents or any other objects used as evidence for making the judgment
were forged or altered.

(vii) False statements by a witness, an expert witness, interpreter or a party or
statutory agent who had sworn were used as evidence for making the judgment.

(viii) The judgment or other judicial decision on a civil or criminal case or
administrative disposition, based on which the judgment pertaining to the appeal was made, has been modified
by a subsequent judicial decision or administrative disposition.

(ix) There was an omission in a determination with regard to material matters that

should have affected a judgment.
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(x) The judgment pertaining to an appeal conflicts with a previous judgment that
has become final and binding.

(2) Where any of the grounds set forth in item (iv) to item (vii) of the preceding
paragraph exist, an action for retrial may be filed only if, with regard to a punishable act, a judgment of
conviction or judgment of a non-penal fine has become final and binding, or a final and binding judgment of
conviction or final and binding judgment of a non-penal fine cannot be obtained due to grounds other than
grounds of lack of evidence.

(3) When the court of second instance has made a judgment on merits with regard to
the case, no action for retrial may be filed against the judgment made by the court of first instance.

* Article 342 (1) An action for retrial shall be filed within an unextendable period of 30 days from
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the day on which a party has become aware of the grounds for retrial after the judgment became final and
binding.

(2) When five years have elapsed from the day on which a judgment became final
and binding (or the day on which the grounds for retrial occurred if they occurred after the judgment became
final and binding), no action for retrial may be filed.

(3) The provisions of the preceding two paragraphs shall not apply to an action for
retrial filed on the grounds of the lack of authority of representation, which are included in the grounds set forth
in Article 338(1)(lii), and the grounds set forth in Article 338(1)(x).

* Article 340 (1) An action for retrial shall be subject exclusively to the jurisdiction of the court
that has made the judgment pertaining to an appeal.

(2) Actions for retrial against judgments made by the courts of different instances
with regard to the same case shall be subject collectively to the jurisdiction of the upper instance court of these
courts

% Article 304. Nature of reopening procedures

Reopening means the review of legally effective judgments or decisions which are
protested against due to the appearance of newly detected details which may substantially change the contents
of the judgments or decisions and which were not known to the courts and the involved parties when the courts
rendered such judgments or decisions.

*" Article 305 Grounds for protest according to reopening procedures
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Legally effective judgments or decisions shall be protested against according to
reopening procedures when there is one of the following grounds:

1. Important details of the case were newly discovered which the involved parties
could not have known in the course of resolving the case;

2. There are grounds to prove that the conclusions of the expert witnesses and
translations of interpreters were untruthful or evidences were falsified;

3. Judges, people's jurors or procurators intentionally diverted the case files or
deliberately made unlawful conclusions;

4. The criminal, administrative, civil, marriage and family, business, commercial or
labor decisions of courts or decisions of State agencies on which the courts based themselves to resolve the
cases had already been annulled.

* Article 308.- Time limit for protest according to reopening procedures
The time limit for protest according to reopening procedures shall be one year
counting from the date the persons having the power to protest acquire grounds for protest according to

reopening procedures prescribed in Article 305 of this Code.
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* Article 307 Persons entitled to protest according to reopening procedures

1. The Chief Judge of the Supreme People's Court and the Chairman of the Supreme
People's Procuracy shall have the power to protest according to reopening procedures against legally effective
judgments or decisions of courts of all levels, except for the decisions of the Council of Judges of the Supreme
People's Court.

2. Chief Judges of the provincial-level people's courts and heads of the provincial-
level people's procuracies shall have the power to protest against legally effective judgments or decisions of the
district-level people's courts.

3. Persons who have protested against legally effective judgments or decisions shall
have the power to suspend the enforcement of such judgments or decisions until the reopening decisions are

made.
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Federal Rules of Civil Procedure (2009)
@Wszmaarsganin)
Rule 55. Default; Default Judgment
(a) Entering a Default.

When a party against whom a judgment for affirmative relief is sought has failed to plead
or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the
party's default.

(b) Entering a Default Judgment.
(1) By the Clerk.

If the plaintiff's claim is for a sum certain or a sum that can be made certain by
computation, the clerk — on the plaintiff's request, with an affidavit showing the amount due —
must enter judgment for that amount and costs against a defendant who has been defaulted for not
appearing and who is neither a minor nor an incompetent person.

(2) By the Court.

In all other cases, the party must apply to the court for a default judgment. A default
judgment may be entered against a minor or incompetent person only if represented by a general
guardian, conservator, or other like fiduciary who has appeared. If the party against whom a
default judgment is sought has appeared personally or by a representative, that party or its
representative must be served with written notice of the application at least 7 days before the
hearing. The court may conduct hearings or make referrals — preserving any federal statutory
right to a jury trial — when, to enter or effectuate judgment, it needs to:

(A) conduct an accounting;

(B) determine the amount of damages;

(C) establish the truth of any allegation by evidence; or

(D) investigate any other matter.

(c) Setting Aside a Default or a Default Judgment.
The court may set aside an entry of default for good cause, and it may set aside a default

judgment under Rule 60(b).


http://www.law.cornell.edu/rules/frcp/Rule55.htm#Rule60_b_#Rule60_b_
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(d) Judgment Against the United States.
A default judgment may be entered against the United States, its officers, or its agencies

only if the claimant establishes a claim or right to relief by evidence that satisfies the court.

Rule 59. New Trial; Altering or Amending a Judgment
(a) In General.
(1) Grounds for New Trial.

The court may, on motion, grant a new trial on all or some of the issues 4€” and to any
party a€” as follows:

(A) after a jury trial, for any reason for which a new trial has heretofore been granted in
an action at law in federal court; or

(B) after a nonjury trial, for any reason for which a rehearing has heretofore been
granted in a suit in equity in federal court.

(2) Further Action After a Nonjury Trial.

After a nonjury trial, the court may, on motion for a new trial, open the judgment if one
has been entered, take additional testimony, amend findings of fact and conclusions of law or
make new ones, and direct the entry of a new judgment.

(b) Time to File a Motion for a New Trial.
A motion for a new trial must be filed no later than 28 days after the entry of judgment.
(c) Time to Serve Affidavits.

When a motion for a new trial is based on affidavits, they must be filed with the motion.
The opposing party has 14 days after being served to file opposing affidavits.

(d) New Trial on the Courta€™s Initiative or for Reasons Not in the Motion.

No later than 28 days after the entry of judgment, the court, on its own, may order a new
trial for any reason that would justify granting one on a partya€™s motion. After giving the
parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial
for a reason not stated in the motion. In either event, the court must specify the reasons in its

order.
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(e) Motion to Alter or Amend a Judgment.
A motion to alter or amend a judgment must be filed no later than 28 days after the entry

of the judgment.

Rule 60. Relief from Judgment or Order
(a) Corrections Based on Clerical Mistakes; Oversights and Omissions.

The court may correct a clerical mistake or a mistake arising from oversight or omission
whenever one is found in a judgment, order, or other part of the record. The court may do so on
motion or on its own, with or without notice. But after an appeal has been docketed in the
appellate court and while it is pending, such a mistake may be corrected only with the appellate
court's leave.

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding.

On motion and just terms, the court may relieve a party or its legal representative from a

final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not have been
discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or
misconduct by an opposing party;

(4) the judgment is void,

(5) the judgment has been satisfied, released, or discharged; it is based on an earlier
judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

(¢) Timing and Effect of the Motion.
(1) Timing.
A motion under Rule 60(b) must be made within a reasonable time — and for reasons

(1), (2), and (3) no more than a year after the entry of the judgment or order or the date of the
proceeding.

(2) Effect on Finality.

The motion does not affect the judgment's finality or suspend its operation.


http://www.law.cornell.edu/rules/frcp/Rule60.htm#Rule59_b_#Rule59_b_
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(d) Other Powers to Grant Relief.
This rule does not limit a court's power to:
(1) entertain an independent action to relieve a party from a judgment, order, or

proceeding;

(2) grant relief under 28 U.S.C. A§ 1655 to a defendant who was not personally notified
of the action; or
(3) set aside a judgment for fraud on the court.
(e) Bills and Writs Abolished.
The following are abolished: bills of review, bills in the nature of bills of review, and

writs of coram nobis, coram vobis, and audita querela.

Rule 61. Harmless Error

Unless justice requires otherwise, no error in admitting or excluding evidence — or
any other error by the court or a party — is ground for granting a new trial, for setting
aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At
every stage of the proceeding, the court must disregard all errors and defects that do not

affect any party's substantial rights.


http://www.law.cornell.edu/uscode/28/1655.html
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NEW CODE OF CIVIL PROCEDURE
szimetls )
CHAPTER II THE APPLICATION FOR RECONSIDERATION
Article 593
An application to reconsider shall aim at retracting a judgment which has become res

judicata so that a new ruling may be given on the facts and on the law.

Article 594
The reconsideration may be requested only by the persons who were parties to or

represented in relation to the judgment.

Article 595

An application to reconsider shall be available only on the following grounds:

1. Where it has come to light, subsequent to judgment, that the decision has been
obtained by fraud on behalf of the party in whose favour it was delivered;

2. Where, since the judgment, decisive exhibits which have been withheld by the act
of another party have been discovered;

3. Where it has been adjudicated on exhibits which, since the judgment, have been
acknowledged or judicially declared to be false;

4. Where it has been adjudicated on statements, testimonies or oaths which, since the
judgment, have been judicially declared false.

In all these cases, the application shall be admissible only where its originator has
not been able, without any fault on his behalf, to raise, before that the judgment carry the

authority of res judicata, the ground on which he relies.

Article 596
The time-limit for an application to reconsider shall be two months.
It shall run as from the date on which the party has knowledge of the grounds for the

reconsideration upon which he relies.
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Article 597
All the parties to an impugned judgment shall have to be called to the proceedings

for the reconsideration by the originator of the application on pain of inadmissibility.

Article 598

An application to reconsider shall be lodged by way of citation.

Notwithstanding the above, where it is directed against a judgment given in the
course of other proceedings between the same parties before the court which delivered the
judgment, the reconsideration may be requested in the manner provided for the presentation of the

grounds of defence.

Article 599

Where a party has lodged or declares that he intends to lodge a petition for
reconsideration against a judgment given in proceedings pending before a court other than the one
which has delivered the same, the court seised of the matter in which it was given may, depending
on the circumstances, shall pass or defer its judgment until the application to reconsider has been

determined by the competent court.

Article 600

An application to reconsider shall be intimated to the ministere public.

Article 601
Where the judge declares the application admissible, he shall determine in
pronouncing the same judgment the substantive issues save where there is need for a further

management.

Article 602
Where the reconsideration is justified only against one point of the judgment, such

point alone shall be revised save where the other one are related to it.



108

Article 603

A party shall not be admissible to apply for a reconsideration of a judgment which
he has already impugned by this very same procedure save where it is on grounds which came to
light subsequently.

The judgment which shall rule upon an application to reconsider may only be

impugned by this very procedure itself.
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CIVIL PROCEDURE CODE
(szmenoani)

Chapter XIX
REOPENING PROCEDURES
Article 304.- Nature of reopening procedures
Reopening means the review of legally effective judgments or decisions which are protested
against due to the appearance of newly detected details which may substantially change the
contents of the judgments or decisions and which were not known to the courts and the involved

parties when the courts rendered such judgments or decisions.

Article 305.- Grounds for protest according to reopening procedures

Legally effective judgments or decisions shall be protested against according to reopening
procedures when there is one of the following grounds:

1. Important details of the case were newly discovered which the involved parties could not have
known in the course of resolving the case;

2. There are grounds to prove that the conclusions of the expert witnesses and translations of
interpreters were untruthful or evidences were falsified;

3. Judges, people's jurors or procurators intentionally diverted the case files or deliberately made
unlawful conclusions;

4. The criminal, administrative, civil, marriage and family, business, commercial or labor
decisions of courts or decisions of State agencies on which the courts based themselves to resolve

the cases had already been annulled.

Article 306.- Notice and verification of newly discovered details

1. The involved parties, individuals, agencies or organizations shall be entitled to discover new
details of cases and notify them in writing to the persons entitled to protest, defined in Article 307
of this Code.

2. In cases where new details of cases are discovered, the procuracies and the courts must notify

them in writing to the persons entitled to protest, defined in Article 307 of this Code.
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Article 307.- Persons entitled to protest according to reopening procedures

1. The Chief Judge of the Supreme People's Court and the Chairman of the Supreme People's
Procuracy shall have the power to protest according to reopening procedures against legally
effective judgments or decisions of courts of all levels, except for the decisions of the Council of
Judges of the Supreme People's Court.

2. Chief Judges of the provincial-level people's courts and heads of the provincial-level people's
procuracies shall have the power to protest against legally effective judgments or decisions of the
district-level people's courts.

3. Persons who have protested against legally effective judgments or decisions shall have the
power to suspend the enforcement of such judgments or decisions until the reopening decisions

are made.

Article 308.- Time limit for protest according to reopening procedures
The time limit for protest according to reopening procedures shall be one year counting from the
date the persons having the power to protest acquire grounds for protest according to reopening

procedures prescribed in Article 305 of this Code;

Article 309.- Jurisdiction of the Reopening Procedure Panels

The Reopening Procedure Panels shall have the following rights:

1. To reject protests and uphold legally effective judgments or decisions;

2. To annul legally effective judgments or decisions for first-instance retrial according to the
procedures prescribed by this Code;

3. To annul legally effective judgments or decisions and stop the resolution of the cases.

Article 310.- Application of the provisions on reopening procedures
Other provisions on reopening procedures shall comply with the provisions on the cassation

procedures prescribed in this Code.
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RERRRE
Code of Civil Procedure
szmadit)
Erim BE
Part IV Retrial

(BEOEH)

(Grounds for Retrial)

Article 338 (1) Where any of the following grounds exist, an appeal may be entered by filing an
action for retrial against a final judgment that has become final and binding; provided,
however, that this shall not apply where a party, when filing the appeal to the court of second
instance or final appeal, alleged such grounds or did not allege them while being aware of
them:

(i) The court rendering judgment was not composed under any Acts.

(i1) A judge who may not participate in making the judgment under any Acts participated in
making the judgment.

(iii) The judgment was made in the absence of the authority of statutory representation,
authority of representation in a suit or the delegation of powers necessary for performing
procedural acts.

(iv) The judge who participated in making the judgment has committed a crime in relation to
his/her duties with regard to the case.

(v) Another person's act that is criminally punishable caused the party to admit any fact or
prevented him/her from advancing allegations or evidence that should have affected a
judgment.

(vi) The documents or any other objects used as evidence for making the judgment were forged
or altered.

(vii) False statements by a witness, an expert witness, interpreter or a party or statutory agent
who had sworn were used as evidence for making the judgment.

(viii) The judgment or other judicial decision on a civil or criminal case or administrative
disposition, based on which the judgment pertaining to the appeal was made, has been

modified by a subsequent judicial decision or administrative disposition.
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(ix) There was an omission in a determination with regard to material matters that should have
affected a judgment.

(x) The judgment pertaining to an appeal conflicts with a previous judgment that has become
final and binding.

(2) Where any of the grounds set forth in item (iv) to item (vii) of the preceding paragraph exist,
an action for retrial may be filed only if, with regard to a punishable act, a judgment of
conviction or judgment of a non-penal fine has become final and binding, or a final and
binding judgment of conviction or final and binding judgment of a non-penal fine cannot be
obtained due to grounds other than grounds of lack of evidence.

(3) When the court of second instance has made a judgment on merits with regard to the case, no

action for retrial may be filed against the judgment made by the court of first instance.

Article 339 Where the grounds prescribed in paragraph (1) of the preceding Article exist with
regard to the judicial decision based on which a judgment is made (limited to the case
prescribed in paragraph (2) of said Article if any of the grounds set forth in item (iv) to (vii) of
said paragraph exist), such grounds may be stated as grounds for retrial against the judgment,
even if any method of entering an independent appeal against such judicial decision is

specified.

(Court with Jurisdiction)

Article 340 (1) An action for retrial shall be subject exclusively to the jurisdiction of the court
that has made the judgment pertaining to an appeal.

(2) Actions for retrial against judgments made by the courts of different instances with regard to
the same case shall be subject collectively to the jurisdiction of the upper instance court of

these courts.

(Court Proceedings for Retrial)
Article 341 With regard to court proceedings for retrial, unless contrary to the nature thereof, the
provisions concerning court proceedings in their respective instances shall apply mutatis

mutandis.
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(Period of Retrial)

Article 342 (1) An action for retrial shall be filed within an unextendable period of 30 days from
the day on which a party has become aware of the grounds for retrial after the judgment
became final and binding.

(2) When five years have elapsed from the day on which a judgment became final and binding (or
the day on which the grounds for retrial occurred if they occurred after the judgment became
final and binding), no action for retrial may be filed.

(3) The provisions of the preceding two paragraphs shall not apply to an action for retrial filed on
the grounds of the lack of authority of representation, which are included in the grounds set

forth in Article 338(1)(iii), and the grounds set forth in Article 338(1)(x).

(Matters to Be Stated in Complaint for Retrial)
Article 343 A complaint for retrial shall state the following matters:
(i) The parties and statutory agents
(ii) The indication of the judgment pertaining to an appeal and the statement to the effect that a
retrial is sought against this judgment

(iii) The reasons for appeal

(Amendment of Reasons for Appeal)
Article 344 A party who has filed an action for retrial may amend the reasons for appeal.

(Dismissal without Prejudice of Action for Retrial, etc.)

Article 345 (1) Where an action for retrial is unlawful, the court, by an order, shall dismiss it
without prejudice.

(2) Where there are no grounds for retrial, the court, by an order, shall dismiss a claim for retrial
with prejudice on the merits.

(3) When an order set forth in the preceding paragraph becomes final and binding, no further

action for retrial may be filed by stating the same grounds as reasons for appeal.
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(Order of Commencement of Retrial)

Article 346 (1) The court, where there are grounds for retrial, shall make an order of
commencement of retrial.

(2) The court, when making an order set forth in the preceding paragraph, shall interrogate the

opponent.
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