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ABSTRACT

The objective of this thesis is to study on a non-prosecution order in a case where the
public interest does not require a prosecution. According to Opportunity Principle, the discretion
not to prosecute a criminal case considering the public interest test is the discretion to discontinue
prosecution because there is no public interest even it is a criminal offence and there is sufficient
evidence to prosecute. The discretion not to prosecute a case where there is no public interest
serves the role of prosecutor in criminal cases screening, which is recognized as a justice
administration. The reason is that it suitably administrates the limited judicial resources by
reducing the trial burden of the court institution in cases where the trial has been considered
insignificant or which may appropriately be remedied by other means. In this respect, the function
of the public prosecutors as “justice administrator” can be obviously illustrated. The public
prosecutor does not play the role of plaintiff who desires to win the case in prosecution
proceedings. On the contrary, the prosecutor must exercise the discretion in an objective and

equitable fashion taking into account the public criminal policy and public interests.

Considering the Criminal Procedure Code of Thailand, there exists no compulsory
requirement for a prosecutor to prosecute every case which sufficient evidence element is
satisfied. In contrast, Section 143 confers a prosecutor extensive discretionary power. Moreover,
the Office of the Attorney General issued the rules regarding prosecution proceeding of the
prosecutor B.E. 2547, which addresses the subject of guidelines and practices in exercising the
discretion not to prosecute in Section 78 as follows;“In the case where the public prosecutor has

considered that the public interest does not require a prosecution, or the prosecution is contrary to



public order or good morals, or the prosecution is likely to have effects on national safety or
security or significant national interest, the public prosecutors shall submit the file with the non-
prosecution order hierarchically to the Director - General of Public Prosecution Department to
consider” However, nowadays the public prosecutors of Thailand rarely exercise the discretion
not to prosecute a case where the public interest does not require a prosecution. This may result
from lack of truly understanding and clear guidelines that establish a standard of exercising
prosecutor’s discretionary power. Thus, generally the prosecutors were not in confidence to
submit the file with the non-prosecution order to the Director-General of Public Prosecution
Department to consider because there are many hierarchical stages in determination process; also,
the prosecutors are afraid that some may doubt whether the prosecutors acting in good faith. In
addition, according to Section 21 of the recent promulgated Attorney Organization and Public
Prosecutors B.E. 2553, the legislature acknowledges the public prosecutor’s discretionary power
to issue a non-prosecution order in a case where the public interest does not require a prosecution.
All things considered, the code of practices and guidelines of exercising such discretionary power
are significantly in need to foster effectiveness, equity, and acquire trust from citizens. Therefore,
a study of the code of practices and guidelines of exercising the discretion not to prosecute a case
where the public interest does not require a prosecution must be conducted in order to be
appropriately adjusted to Thailand’s context.

From the examination of the discretion to discontinue a case due to public interest in
foreign guidelines and practices, it can be concluded that there are many factors to be considered.
These factors can be both in favor of and against the prosecution. Some factors may enhance
necessity to proceed with prosecution, others may divert to other means considered more
appropriate than prosecution. There is diversity of the factors recognized in each country;
nonetheless, the main principle is marginal different. In summary, the common guideline is to
consider in the following 5 aspects; the alleged offenders, the victims and people who involve in
the offence, the nature and the seriousness of the offending, the offences, social aspect provided
that the public prosecutors must balance both factors in favor of and against the prosecution
carefully and justifiably. In conclusion, the clearer the code of practices and guidelines are

outlined, the more effective the discretionary power is exercised. That is to say, the reason and the



motivation in exercising such discretionary powers can be explained with support of rules. As a
result, both of the internal and external monitoring and controlling procedure of exercising of the
discretion is more simplified leading to a confidence to exercise such discretionary power for the
public prosecutors and a confidence in the justice served by prosecutors for the society in general

at the same time.
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