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ABSTRACT

This thesis aims to study the establishment of employment contract in document
according to the laws regarding labor protection by identifying and adapting the appropriate legal
measures as guidelines to guard the rights of all parties in the employment contract which are in
accordance with the laws and just to the parties in terms of the contract and the agreements on the
contract. Nowadays, there are still difficulties in the legal procedures as the problems that occur
do not have the laws to acknowledge them; on the other hand, certain problems which are
acknowledged by the laws still remain problematic in practice. The research methodology is
based on documental research by studying the labor laws relevant to the establishment of
employment contract in document of England, China, Japan and Saudi Arabia. These laws are
then analyzed in comparison with the establishment of employment contract in document
according to labor protection laws of Thailand.

The study has shown that the establishment of employment contract in document
according to labor protection laws of Thailand is still flawed and allows room for evasion by
employers. Since the current laws enact that employment contract can be conducted either in
writing or in verbal or nonverbal agreement, thus considering the employment contract
established, opportunities are available for employers to force employees on resignation or
discharge capriciously because there are no mandates for employers to formally issue an
employment contract to employees.

As for Thailand’s the establishment of employment contract in document according to
labor protection laws, according to labor protection laws of Thailand, even though an agreement

of employment can be completed without documentation or any legal evidence in writing,



employees still maintain the rights to lawsuits in the labor court by drawing on witnesses.
However, problems always arise in terms of credentials of each side’s witnesses. Moreover, each
side naturally calls witnesses for own benefits, resulting in problems of prejudices, credibility and
righteousness, etc., as well as time loss in the prosecution process. Therefore, employees still do
not receive enough protection in the establishment of employment contract in document as they
should.

From the aforesaid reasons, I see that Thailand’s the establishment of employment
contract in document according to labor protection laws has flaws in need of edition for the
propriety and justice to both employers and employees. After the comparative analysis, I propose
that there be revision and addition to this Act in the flawed aspects in order to make the current
Labor Protection Act more appropriate and just to both employers and employees, as well as

decreasing the problems of lawsuits.
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The Employment Rights Act 1996
PART I EMPLOYMENT PARTICULARS

Right to statements of employment particulars

1 Statement of initial employment particulars

(1) Where an employee begins employment with an employer, the employer shall give to
the employee a written statement of particulars of employment.

(2) The statement may (subject to section 2(4)) be given in instalments and (whether or
not given in instalments) shall be given not later than two months after the beginning of the
employment.

(3) The statement shall contain particulars of—

(a) the names of the employer and employee,

(b) the date when the employment began, and

(c) the date on which the employee’s period of continuous employment began
(taking into account any employment with a previous employer which counts towards that
period).

(4) The statement shall also contain particulars, as at a specified date not more than
seven days before the statement (or the instalment containing them) is given, of—

(a) the scale or rate of remuneration or the method of calculating remuneration,

(b) the intervals at which remuneration is paid (that is, weekly, monthly or other
specified intervals),

(¢) any terms and conditions relating to hours of work (including any terms and
conditions relating to normal working hours),

(d) any terms and conditions relating to any of the following—

(i) entitlement to holidays, including public holidays, and holiday pay (the
particulars given being sufficient to enable the employee’s entitlement, including any entitlement
to accrued holiday pay on the termination of employment, to be precisely calculated),

(ii) incapacity for work due to sickness or injury, including any provision for sick
pay, and

(iii) pensions and pension schemes,
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(e) the length of notice which the employee is obliged to give and entitled to receive
to terminate his contract of employment,

(f) the title of the job which the employee is employed to do or a brief description of
the work for which he is employed,

(g) where the employment is not intended to be permanent, the period for which it is
expected to continue or, if it is for a fixed term, the date when it is to end,

(h) either the place of work or, where the employee is required or permitted to work
at various places, an indication of that and of the address of the employer,

(j) any collective agreements which directly affect the terms and conditions of the
employment including, where the employer is not a party, the persons by whom they were made,
and

(k) where the employee is required to work outside the United Kingdom for a period
of more than one month—

(i) the period for which he is to work outside the United Kingdom,
(ii) the currency in which remuneration is to be paid while he is working outside
the United Kingdom,
(iii) any additional remuneration payable to him, and any benefits to be provided
to or in respect of him, by reason of his being required to work outside the United Kingdom, and
(iv) any terms and conditions relating to his return to the United Kingdom.
(5) Subsection (4)(d)(iii) does not apply to an employee of a body or authority if—

(a) the employee’s pension rights depend on the terms of a pension scheme
established under any provision contained in or having effect under any Act, and

(b) any such provision requires the body or authority to give to a new employee
information concerning the employee’s pension rights or the determination of questions affecting

those rights.



124

LABOUR LAW OF THE PEOPLE'S REPUBLIC OF CHINA

ISSUED: Adopted at he Eighth Meeting of the Standing Committee of the Eighth National
People's Congress on July 5, 1994, promulgated by Order No.28 of the President of the People's

Republic of China on July 5, 1994, and effective as of January 1, 1995

Chapter 3 Labour Contracts and Collective Contracts

Article 16 Labour contracts are agreements reached between labourers and the employer
to establish labour relationships and specify the rights, interests and obligations of each party.
Labour contracts shall be concluded if labour relationships are to be established.

Article 17 Conclusion and alteration of labour contracts shall follow the principle of
equality, voluntariness, and agreement through consultation. They shall not run counter to
stipulations in laws or administrative decrees.

Labour contracts shall become legally binding once they are concluded in accordance with law.
The parties involved shall fulfil obligations stipulated in labour contracts.
Article 18 The following labour contracts shall be invalid;

(1) Labour contracts concluded against laws or administrative decrees;

(2) Labour contracts concluded through cheating, threat, or any other means.

Invalid labour contracts shall not be legally binding from the very beginning
of their conclusion. If a labour contract is confirmed as being partially invalid, the other parts
shall be valid if the parts that are invalid do not affect the validity of these other parts.

The invalidity of a labour contract shall be confirmed by a labour dispute
arbitration committee or a people's court.

Article 19 Labour contracts shall be concluded in written form and contain the following
clauses:

(1) Time limit of the labour contract;

(2) Content of work;

(3) Labour protection and labour conditions;
(4) Labour remunerations;

(5) Labour disciplines;
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(6) Conditions for the termination of the labour contract;

(7) Liabilities for violations of the labour contract.

Apart from the necessary clauses specified in the preceding clause, the parties
involved can include in their labour contracts other contents agreed upon by them through
consultation.

Article 20 The time limits of labour contracts shall be divided into fixed and flexible
time limits and time limits for the completion of certain amount of work.

Labour contracts with flexible time limits shall be concluded between the
labourers and the employer if the former request for the conclusion of labour contracts with
flexible time limits after working continuously with the employer for more then 10 years and with
agreement between both of the parties involved to prolong their contracts.

Article 21 Probation periods can be agreed upon in labour contracts. These probation
periods shall not, however, exceed six months at the longest.

Article 22 The parties involved in a labour contract can reach agreements in their labour
contracts on matters concerning the keeping of the commercial secrets of the employer.

Article 23 Labour contracts shall terminate upon the expiration of their time limits or the
occurrence of the conditions agreed upon in labour contracts by the parties involved for
terminating these contracts.

Article 24 Labour contracts can be revoked with agreement reached between the parties
involved through consultation.

Article 25 The employer can revoke labour contracts should any one of the following
cases occur with its labourers:

(1) When they are proved during probation periods to be unqualified for
employment;

(2) When they seriously violate labour disciplines or the rules or regulations
of the employer;

(3) When they cause great losses to the employer due to serious dereliction of
duties or engagement in malpractices for selfish ends;

(4) When they are brought to hold criminal responsibilities in accordance

with law.
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Article 26 The employer can revoke labour contracts should any one of the following
cases occur, with its labourers to be notified, in written form, of such revocation in 30 days'
advance:

(1) The labourers can neither take up their original jobs nor any other kinds of
new jobs assigned by the employer after completion of medical treatment for their illnesses or
injuries not suffered during work;

(2) The labourers are incompetent at their jobs and remain as so even after
training or after readjusting the work posts;

(3) No agreements on a alteration of labour contracts can be reached through
consultation between and by the parties involved when major changes taking place in the
objective conditions serving as the basis of the conclusion of these contracts prevent them being
implemented.

Article 27 In case it becomes a must for the employer to cut down the number of
workforce during the period of legal consolidation when it comes to the brink of bankruptcy or
when it runs deep into difficulties in business, the employer shall explain the situation to its trade
union or all of its employees 30 days in advance, solicit opinions from its trade union or the
employees, and report to the labour administrative department before it makes such cuts.

If the employer cuts its staff according to stipulations in this Article and then
seeks recruits within six months, it shall first recruit those that have been cut.

Article 28 The employer shall make economic compensations in accordance with
relevant State regulations if it revokes labour contracts according to stipulations in Article 24,
Article 26 and Article 27 of this Law.

Article 29 The employer shall not revoke labour contracts in accordance with
stipulations in Article 26 and Article 27 of this Law should any one of the following cases occur
with its labourers:

(1) Those who are confirmed to have totally or partially lost their labour
ability due to occupational diseases or work-related injuries;

(2) Those who are receiving treatment for their diseases or injuries during
prescribed period of time;

(3) Women employees during pregnancy, puerperium, and nursing periods;
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(4) Others cases stipulated by laws and administrative decrees.

Article 30 The trade union shall have the right to air its opinions if it regards as
inappropriate the revocation of a labour contract by the employer. If the employer violates laws,
regulations or labour contracts, its trade union shall have the right to ask for handling the case
anew. If labourers apply for arbitration or raise lawsuits, the trade union shall render support and
help in accordance with law.

Article 31 Labourers planning to revoke labour contracts shall give a written notice to
their employer in 30 days' advance.

Article 32 Labourers can notify, at any time, their employer of their decision to revoke
labour contracts in any one of the following cases:

(1) During their periods of probation;

(2) If they are forced to work by the employer through means of violence,
threat or deprival of personal freedom in violation of law;

(3) Failure on the part of the employer to pay labour remunerations or to
provide labour conditions as agreed upon in labour contracts.

Article 33 The employees of an enterprise as one party may conclude a collective
contract with the enterprise as another party on labour renumerations, work hours, rests and
leaves, labour safety and sanitation, insurance, welfare treatment, and other matters.

The draft collective contract shall be submitted to the workers' representative
assembly or all the employees for discussion and passage.

Collective contracts shall be signed by and between the trade union on behalf
of the employees and the employer. In an enterprise that has not yet set up a trade union, such
contracts shall be signed by and between representatives recommended by workers and the
enterprise.

Article 34 Labour contracts shall be reported to labour administrative departments after
their conclusion. Labour contracts shall take effect automatically if no objections are raised by
these labour administrative departments within 15 days after they are received.

Article 35 Labour contracts concluded in accordance with law shall he binding on both

the enterprise and all of its employees. The standards on labour conditions and labour payments
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agreed upon in labour contracts concluded between individual labourers and their enterprises shall

not be lower than those stipulated in collective contracts.




129

Labor Standards Act
(Act No. 49 of April 7, 1947)
CHAPTER 11

LABOR CONTRACT

Article 13. A labor contract which provides for working conditions which do not meet
the standards of this Act shall be invalid with regard to such portions. In such a case the portions
which have become invalid shall be governed by the standards provided in this Act. (Period of
Contract)

Article 14. Labor contracts, excluding those without a definite period, and excepting
those providing that the period shall be the period necessary for completion of a specified project,
shall not be concluded for a period longer than 3 years (or 5 years with regard to labor contracts
that fall under any of the following items).

(1) Labor contracts concluded with workers who have expert knowledge,
skills or experience (hereinafter referred to as "expert knowledge etc." in this Item), that expert
knowledge etc, being of an advanced level and falling under the standards prescribed by the
Minister of Health, Labor and Welfare (limited to those workers who are appointed to work
activities requiring the prescribed advanced level of expert knowledge etc.).

(2) Labor contracts concluded with workers aged 60 years or older
(excluding labor contracts listed in the preceding item).

2. The Minister of Health, Labor and Welfare may, in order to preemptively
prevent disputes arising between workers and employers at the time of conclusion and the time of
expiry of labor contracts which are of definite period, prescribe standards in relation to the notice
employers

should give in connection with matters relating to the expiry of the period of
labor contracts and other necessary matters.

3. The administrative office may, in relation to the standards set forth in the
preceding paragraph, give necessary advice and guidance to employers concluding labor contracts

which are of definite period. (Clear Indication of Working Conditions)
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Article 15. In concluding a labor contract, the employer shall clearly indicate the wages,
working hours and other working conditions to the worker. In this case, matters concerning wages
and working hours and other matters stipulated by Ordinance of the Ministry of Health, Labor and
Welfare shall be clearly indicated in the manner prescribed by Ordinance of the Ministry of ealth,
Labor and Welfare.

2. In the event that the working conditions as clearly indicated by the
rovisions of the preceding paragraph differ from actual fact, the worker may immediately cancel
the labor contract.

3. In the case referred to in the preceding paragraph, in the event that a
worker who has changed his or her residence for the work returns home within 14 days from the
date of cancellation, the employer shall bear the necessary travel expenses for the worker. (Ban
on Predetermined Indemnity)

Article 16. An employer shall not make a contract which fixes in advance either a sum
payable to the employer for breach of contract or an amount of indemnity for damages. (Ban on
Offsets against Advances)

Article 17. An employer shall not offset wages against advances of money or advances
of other credits made as a condition for work. (Compulsory Savings)

Article 18. An employer shall not require a contract for savings or make a contract to
ake charge of savings incidental to the labor contract.

2. An employer, in taking charge of workers' savings entrusted to the
mployer by the workers, shall conclude a written agreement with a labor union organized by a
majority of the workers at the workplace, where such a union exists, or with a person representing
a majority of the workers, where no such union exists, and shall submit the written agreement to
the administrative office.

3. An employer, in taking charge of workers' savings entrusted to the mployer
by the workers, shall establish rules governing the keeping of savings and take steps to inform the
workers of these rules, such as posting such rules at the workplace.

4. An employer, in taking charge of workers' savings entrusted to the mployer
by the workers, shall pay interest in the event that the savings kept in custody constitute a deposit

accepted. If, in this case, the amount of interest paid is below the amount of interest based on the
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interest rate established by Ordinance of the Ministry of Health, Labor and Welfare with due
consideration of the interest rate for deposits received by banking institutions, the employer shall
be deemed to have paid interest equivalent to that based on the rate determined by Ordinance of
the Ministry of Health, Labor and Welfare.

5. An employer, in taking charge of workers' savings entrusted to the mployer
by the workers, shall return the savings to the workers on request without delay.

6. In the event that the employer has violated the provisions of the preceding
paragraph and the continued taking charge of the workers' savings by the employer is deemed as
seriously detrimental to the interests of the workers, the administrative office may order the
employer to suspend taking charge of the savings in question within such limits as are necessary.

7. An employer, who has been ordered to suspend taking charge of savings
pursuant to the provisions of the preceding paragraph, shall return those savings pertaining to the
above suspension to the workers without delay. (Dismissal)

Article 18-2. A dismissal shall, where the dismissal lacks objectively reasonable grounds
and is not considered to be appropriate in general societal terms, be treated as an abuse of that
right and invalid. (Restrictions on Dismissal of Workers)

Article 19. An employer shall not dismiss a worker during a period of absence from
work for medical treatment with regard to injuries or illnesses suffered in the course of duties nor
within 30 days thereafter, and shall not discharge a woman during a period of absence from work
before and after childbirth pursuant to the provisions of Article 65 nor within 30 days thereafter;
provided, however, that this shall not apply in the event that the employer payscompensation for
discontinuance pursuant to Article 81 nor when the continuance of the enterprise has been made
impossible by a natural disaster or other unavoidable reason.

2. In the case referred to in the second sentence of the proviso of the receding
paragraph, the employer shall obtain the approval of the administrative office with regard to the
reason in question. (Advance Notice of Dismissal)

Article 20. In the event that an employer wishes to dismiss a worker, the employer shall
provide at least 30 days advance notice. An employer who does not give 30 days advance notice
shall pay the average wages for a period of not less than 30 days; provided, however, that this

shall not apply in the event that the continuance of the enterprise has been made impossible by a
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natural disaster or other unavoidable reason nor when the worker is dismissed forcause imputable
to the worker.

2. The number of days of notice set forth in the preceding paragraph may be
reduced in the event that the employer pays the average wage for each day by which the period is
reduced.

3. The provisions of paragraph 2 of the preceding Article shall apply mutatis
mutandis to a case under the proviso to paragraph 1.

Article 21. The provisions of the preceding article shall not apply to any worker falling
under any of the following items; provided, however, that this shall not be the case with regard to
a worker falling under item 1 who has been employed consecutively for more than one month, a
worker falling under either item 2 or item 3 who has been employed consecutively for more than
the period set forth in each such item respectively, nor a worker falling under item 4 who has
been employed consecutively for more than 14 days:

(1) Workers who are employed on a daily basis;

(2) Workers who are employed for a fixed period not longer than 2 months;

(3) Workers who are employed in seasonal work for a fixed period not longer
than 4 months;

(4) Workers in a probationary period. (Certificate when Retirement)

Article 22. When a worker on the occasion of retirement requests a certificate stating the
period of employment, the kind of occupation, the position in the enterprise, the wages or the
reason for retirement (if the reason for retirement is dismissal, including its reason), the employer
shall issue one without delay.

2. The employer shall, where a worker has, in the period between being given
the advance notice in Article 20, paragraph 1 and the day of retirement, requested a certificate in
relation to the reason for the said dismissal, issue the certificate without delay; provided,owever,
where the worker retires after the day of the advance notice on grounds other than those for the
said dismissal, it is not necessary, after the said day of retirement, for the employer to issue the
certificate.

3. The employer shall not include in the certificate set forth in the preceding 2

paragraphs any matter that the worker does not request.
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4. An employer shall not, in a premeditated plan with a third party and with
the intent to impede the employment of a worker, send any communication concerning the
nationality, creed, and social status or union activities of the worker or include any secret sign in
the certificates set forth in paragraphs 1 and 2. (Return of Money and Goods)

Article 23. Upon a worker's death or retirement, in the event of a request by one having
the right thereto, the employer shall pay the wages and return the reserves, security deposits,
savings, and any other funds and valuables to which the worker is rightfully entitled,
regardless of the name by which such funds and valuables may be called, within 7 days.

2. In the event that there is a dispute over the wages and/or funds and
valuables referred to in the preceding paragraph, the employer shall pay and/or return any

undisputed portions within the period referred to in the preceding paragraph.
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New Labour Law of Saudi Arabia
Part V
Labour Relations
Chapter I

Employment contract

Article 50:An employment contract is a contract concluded between an employer and a
workman,whereby the latter undertakes to work under the management or supervision of the
former for a wage.

Article 51:The employment contract must be in duplicate, one copy to be retained by
each of the two parties. However, a contract shall be deemed to exist even if it was not written. In
this case the workman alone may establish the contract and his entitlements arising therefrom
using all burdens of proof . Either party may at any time demand that the contract be put in
writing. For workmen of the State and general organizations, the appointment decision or order
issued by the competent agency shall serve as the contract.

Article 52:The employment contract shall basically provide for the name of the
employer, venue, the name of the workman, nationality, identification, the wage agreed upon,
type and workplace, date of employment, duration of the contract if fixed, and subject to the
provisions of Article 37.

Article 53:If the workman is subject to a probation period, the fact must be explicitly
stated and clearly identified in the employment contract. Such probation period shall not exceed
90 days, exclusive of ‘Id al- Adha and ‘Id al- Fitr holidays and sick leaves. Each party shall have
the right to terminate the contract during this period, unless the contract embodies a clause giving
the right to terminate the contract to only one of them.

Article 54:A workman shall not be placed on probation more than once by the same
employer. As an exception to this rule, the workman may, however, and with the approval of the
contract parties, be subjected to another probation period of not more than 90 days on the
condition that this period involve another profession or work. If the contract is terminated during
the probation period, neither party shall be entitled to compensation nor shall the workman be

entitled to severance award.
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Article 55: 1- The fixed term contract shall terminate upon expiration of its term. If the
two parties continue to implement it, it shall be deemed renewed for an indefinite period of time,
subject to the provisions of Article 37 for non Saudi workmen.

2- If the definite term contract incorporates a clause providing for its renewal
for a similar term or a limited term, the contract shall be renewed for the period agreed upon. If
the contract is renewed for two consecutive terms or if the original contract term and the renewal
period amount to three years, whichever is less, and the two parties continue to implement it, the
contract shall become an indefinite term contract.

Article 56:In all cases where the contract term is renewed for a specific period of time,
the contract renewal period shall be an extension of the original term in determining the
workman’s entitlements where the period of service features in their calculations.

Article 57:If the contract involves performance of a specific job, the contract shall
terminate with the completion of the work agreed upon.

Article 58:The employer may not transfer the workman from his original workplace to
another place that would require a change in his place of residence, if such transfer is likely to
cause a serious damage to the workman and in the absence of a valid reason dictated by the nature
of the work.

Article 59:A monthly-rated workman may not be reclassified as a day, week, hour or
piecework rated labor,unless the workman agrees thereto in writing and without prejudice to the
rights he has acquired during the period he spent as a monthly-rated workman.

Article 60:Without prejudice to the provisions of Article 38 and except in cases of
necessity dictated by transient circumstances for a period not exceeding thirty days in the year, a
workman may not be assigned duties which are essentially different from the work agreed upon in

the absence of his written consent.
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