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ABSTRACT

A money debt means debt which the subject of an obligation is to pay the money.
A creditor is entitled to demand a debtor to perform his obligation by paying the money. The
money debt may be occurred by a juristic act, contract or legal cause which damage or
compensation may finally be determined in the form of money. The money can be fruitful or the
use of it can be beneficial. If the debtor borrows the money or defaults on payment of the money,
the debtor shall be obligated to pay an interest to the creditor. The interest is a kind of legal fruit
which it incurs from the use of money and can be divided into two categories. First, the interest is
a consideration derived from lending the money. For example, in the event that the lending of
money is descried to bear interest but no interest rate is expressly determined, 7.5 percent per
annum shall apply pursuant to Section 7 of the Civil and Commercial Code. However, if the
interest rate is fixed in the loan agreement and it is not higher than the rate as prescribed by law,
the creditor is entitled to receive the interest at the rate so fixed. That is the interest as the
consideration. Secondly, the interest is a payment of damages. This interest is specified in the
case where the debtor defaults on payment of the money debt. Under Section 224 of the Civil and
Commercial Code, the creditor is entitled to claim the interest during default at the rate of 7.5
percent per annum. If the creditor can demand higher interest on any other legitimate ground, this
interest shall continue to be paid. This kind of interest is an income or damages which the creditor
deserves to receive in addition to the normal consideration. That is because it is the money which
the debtor must be paid as damages resulting from the debtor’s default on payment of the money

debt. Even though, the default interest is not stated in the contract, for example damages arising



from a wrongful act, the creditor is entitled to claim interest at the rate of 7.5 percent per annum.
With regard to penalty, it is a matter that the debtor promises to pay a certain amount of money to
the creditor when he fails to perform his obligation or does not perform his obligation in a proper
manner. The penalty can apply in several kinds of debt and it is not necessary to be the money
debt because the debt, in which the penalty may be forfeited, may be the debt which requires an
action or a forbearance to perform the obligation. If the debtor is in default, the penalty is
forfeited pursuant to Section 379 of the Civil and Commercial Code. In claiming the penalty
under a court proceeding, the creditor must prove his actual damages. If the court considers that
the penalty is disproportionately high, the court may reduce it to a reasonable amount. Unlike
the default interest, the minimum amount of penalty is not provided. Therefore, the court is
empowered to reduce the penalty to a reasonable amount.

It is found in the study that the application of the provisions of default interest and
penalty is not in line with the intention of law. That is to say, the court considers that if the debtor
agrees to pay an interest at a high rate due to his default, the court shall apply the provisions of
penalty in which Section 383 empowers the court to reduce the penalty regardless of the intention
of contract made between the creditor and the debtor. This can give advantage to the defaulting
debtor not to pay the interest to the creditor at the rate as agreed in the contract but to pay the
interest at the lower rate. In some cases, it may be unfair to other defaulting debtors who have
duly performed the obligations as described in their contracts by making default interest payments
as agreed. In addition, the aforementioned application of the provisions of law resulted in a
number of cases being appealed to higher courts. The defaulting debtors would defend their cases
and would not agree to perform the obligations under their contracts because they may receive
benefit from the aforementioned application of the provisions of law.

As aresult, it is appropriate that the organizations relating to the legal profession hold
seminars to give knowledge in relation to the application of the provisions of default interest and
penalty. The legal experts and professionals such as judges, public prosecutors, bank officers or
finance officers, officials of Bank of Thailand and representatives from the Lawyers Council of
Thailand should be invited to attend the seminars to consult and make understanding of the
provisions of law and the intention of the law on this matter with a view to seeking the right

direction and determining rules and regulations in the same direction. This will help make the



application of the provisions of law on this matter in line with the intention of law and the actual
purpose of making contracts between the creditors and the debtors and give farness to the
defaulting debtors and the creditors as to how they should be protected from the application of the

provisions of law.
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Penalty. An elastic term with many different shades of meaning; it involves idea of
punishment.

The sum of money which the obligor of a bond undertakes to pay in the event of this
omitting to perform or carry out the terms imposed upon him by the conditions of the bond. A
penalty is a sum inserted in a contract not as a measure of compensation for its breach, but rather
as punishmeent for default, or by way of security for actual damages which might be sustained by
reason of nonperformance. Stein v. Bruce, Mo. App., 366 s.w. 2d 732, 735.

The sum a party agrees to pay in the event of a contract breach, but which is fixed,
not as a pre-estimate of prebable actual damages, but as a punisment, the threat of which is
designed to prevent the breach. Westmount Country Club v Kameny, 82 N. J Super. 200, 197 A.
2d 379, 382

A penalty provision operates to compel performance of act and usually become
effective only in event of default on which a forfeiture is compelled wilthout regard to actual
damages sustained by party aggrieved by breach. Gerrett v. Coast and Southern Federal Sav. and
Loan Ass’ n, 9 c. 3d 731, 180 Cal. Rptr. 845, 850

A penalty is a sum of money which the law exacts payment of by way of punishment
for doing some act which is prohibited or for not doing some act which is required to be done.
Hidden hollow Ranch v. Collins, 149 Mont. 321, 406 P. 2d 365, 368. A punishment imposed by
statute as a consequence of the commission of an offense. Also money recoverable by virtute of a
statute imposing a payment by way of punishment.

Penalty clause. Any provision in a contract or a law which calls for the exaction of a
penalty instead of actual damages; e. g. in a mortgage, a clause requiring the mortgagor to pay a
flat sum or a percentage of the mortgage debt if he exercises his right to pay off the mortgage
before the due date or within a short time after the mortgage has been given.54
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* Henry Campbell Black, M.A., (1990). Black’s Law Dictionary. pp. 1133-1134.
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If interest is payable on a debt by law or under a legal transaction, the rate of interest

is four per cent per year, unless otherwise provided.
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German Civil Code. Section 288

Default interest*®)

1) Any money debt must bear interest during the time of default. The default rate of
interest per year is five percentage points above the basic rate of interest.

2) In the case of legal transactions to which a consumer is not a party the rate of
interest for claims for payment is €ight percentage points above the basic rate of interest.

3) The obligee may demand higher interest on a different legal basis.

4) The assertion of further damage is not excluded.
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German Civil Code. Section 497

Treatment of default interest, crediting part performance

1) To the extent that the borrower is in default in making payments owed on the basis
of the consumer loan contract he must pay interest under section 288 (1) on the amount owed; this

does not apply to real estate loan contracts. With regard to these contracts, the default rate of

interest per year amounts to two and a half percentage points above the base rate of interest. In an
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individual case, the lender may prove that the damage was greater or the borrower may prove that
the damage was less.

2) Interest incurred after default has occurred must be booked to a separate account
and may not be paid into a current account together with the amount owed or other claims of the
lender. In regard to such interest, section 289 sentence 2 applies, with the proviso that the lender
may only demand damages up to the amount of the statutory rate of interest (section 246).

3) Payments by the borrower which are insufficient to repay the entire debt due are

credited, notwithstanding section 367 (1),
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the creditor the payment of a sum of money as a penalty in case he dose not perfom his obligation
or dose not perform it in the proper manner, the penalty is forfeit if he is in default. If the
performance owed consists in refraining from an action, forfeiture occurs as soon as any act in
contravention of the obligation is committed.
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Section 379 if the debtor the payment of a sum of money as a penalty in case he dose
not perform his obligation or dose not perform it in the proper manner, the penalty is forfeited if
he is in default. If the performance d consists in a forbearance, the penalty is forfeited as soon as
any act in contravention of the obligation is committed.
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* German Civil Code. Section 246
Statutory interest rate
If interest is payable on a debt by law or under a legal transaction, the rate of interest is four per

cent per year, unless otherwise provided.
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* German Civil Code. Section 288
Default interest*)
(1) Any money debt must bear interest during the time of default. The default rate of interest per
year is five percentage points above the basic rate of interest.
(2) In the case of legal transactions to which a consumer is not a party the rate of interest for claims
for payment is eight percentage points above the basic rate of interest.
(3) The obligee may demand higher interest on a different legal basis.

(4) The assertion of further damage is not excluded.
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* German Civil Code. Section 497

Treatment of default interest, crediting part performance

(1) To the extent that the borrower is in default in making payments owed on the basis of the
consumer loan contract he must pay interest under section 288 (1) on the amount owed; this does not apply to
real estate loan contracts. With regard to these contracts, the default rate of interest per year amounts to two and
a half percentage points above the base rate of interest. In an individual case, the lender may prove that the
damage was greater or the borrower may prove that the damage was less.

(2) Interest incurred after default has occurred must be booked to a separate account and may not
be paid into a current account together with the amount owed or other claims of the lender. In regard to such
interest, section 289 sentence 2 applies, with the proviso that the lender may only demand damages up to the

amount of the statutory rate of interest (section 246).
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