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ABSTRACT

Problems of violation of the right to privacy of the consumer may be resulted from
the marketer using telephone or facsimile for selling products and services or for offering
financial investment, or using high technology communication tools to close the sale from
distance or it may be the case of direct marketing using telephone for its offer. All of the said acts
give rise to disturbing one’s peace or privacy, interfering or interrupting one’s business,
annoyance whether in one’s residence or place of work regardless of time and date. In some
extreme case, the consumer may have to suffer from repeated call although he/she has already
asked to cease such disturbance where he/she cannot do anything to prevent such act. From the
above mentioned circumstances, it is necessary to develop specific legal measures in order to
limit period of time allowed for a phone call or fax. In addition, direct marketing business using
telephone for its activity will be required to develop and provide its list of prohibiting number for
the purpose of preventing the consumer from violation of their right to privacy.

At the moment, Thailand still has not had specific legislation for protecting the right
to privacy. When such violation occurred, it is therefore needed to apply the existing provisions
of laws for the relevant case which sometime poses some hindrances in application to define, for
the purpose of penalizing it, the act of “using telephone or facsimile for offering sale, lease or
investment in goods, products or services” by the marketer regardless of time and date or repeated
calls after the consumer has already asked to stop such call. Such violation is therefore practically
unstoppable. The infringement is also committed by illicitly manipulating, by selling or using it,
personal data previously collected by private entity which may be seen as a “target group of
consumer” without consent from the data owner and that will ultimately bring about more

violation to person’s right to privacy. Other obstacles are related to the action for damages where



the amount of it granted by the court is frequently too small while the legal expenses and court
fees are somewhat high. In addition, proving the case is a time consuming process without any
organization offering a support for litigation. Such has created no motivation to bring an action
against the violator to protect one’s right to privacy.

From the above problems, the author has accordingly suggested to provide legal
measures for designating the prohibited period for the said phone call during after 21.00 hr to 8.00
hr of the following day to enable one to live and possess one’s premise peacefully, for ensuring
that the consumer has the legal right to prohibit such phone call by requesting his/her name to be
listed as the prohibited number by the company and the marketer is required to comply with such
request. The marketer may be exempted from liability if there has existing trading relationship or
consent from the consumer, relatives, friends and charitable organization etc. Such legal measures
should also cover allowing punitive damage to be applied for penal sanction. The violator has a
burden of proof and ADR such as negotiation, mediation or arbitration may be applied anytime
before the case has been concluded. There should also have public entity to provide support for

litigation and class action may be used at the claimant’s option.
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3.1.1.1 The Telephone Consumer Protection Act 1991
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3.1.1.2 The Telemarketing and Consumer Fraud and Abuse Prevention Act of
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’ 15 U.S.C. Section 6102 () (3) (A) “requirement that telemarketers may not undertake a
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of such consumer‘s right to privacy.”

" 15U.S.C. Section 6102 (a) (3) (B) “restrictions on the hours of the day and night when
unsolicited telephone calls can be made.”

11

15 U.S.C. Section 6102 (a) (3) (C) a requirement that telemarketers disclose “that the purpose

of the call is to sell goods or services.”
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