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ABSTRACT

In the former, no criminal procedure code was applied in Thailand as it is at present.
Criminal proceeding system in Thailand was in the form of the Inquisitorial System; to wit, the
criminal investigation and prosecution agency and the judgment agency didn’t separate
apparently from one another. Also, the accused status was only as the object of the criminal case.
Later, as the result of separation of the investigation duty from the prosecution duty, the criminal
procedure in the form of Inquisitorial System was then repealed and the Accusatorial System is
currently applied instead. In addition, it also promotes the status of the offender from “object of
the criminal case” to “subject of the criminal case” similar to the Accusatorial System in other
countries.

When the status of the accused is the subject of the criminal case, every agency
involved in the criminal justice procedure shall be aware of their responsibilities in criminal
process to the accused as he is the subject of the criminal case, not as the object of the case like in
the past. Therefore, it is essential to give precedence to the gathering of any relevant evidences
especially the factual evidence made favor of the accused in order to prove the offence and
innocent of the accused, which is the principle of truth-finding in the criminal process.

However, in the countries where the Civil Law is applied, the criminal case
proceeding is in the form of Non-adversary System or Inquisitorial System. Under this system,
policemen, public prosecutors, Courts and the accused’s attorneys-at-law are jointly responsible
for finding the truth. Therefore, facts relating to an offender are comprehensively investigated.
The policemen, public prosecutors, Courts and attorneys-at-law are jointly responsible to obtain

the information relating to the offender as much as possible to support the criminal proceeding.



In Thailand, it is accepted that the criminal case proceeding under the Civil Law is
applied. All the facts relating to an offender are obtained from the interrogation and evidence
collection by the inquiry officials according to Sections 131 and 138 of the Criminal Procedure
Code and from the adduction of all evidences in the Courts, the offender’s pleas and statements
and the additional evidence adduction by the public prosecutor and Courts according to Sections
143 Paragraph 2 (a), 228 and 229. Apart from that, the facts may be obtained from the
investigation reports by the probation officials according to the Penal Code, B.E. 2522 (1979).
However, in practice, Thailand still encounters the problems on the inadequate collection of facts
relating to an offender to support the criminal case proceeding since the personnel relating to the
criminal justice procedure does not pay attention to the said matter due to the opinion that it is not
direct issue in the case of whether or not the accused committed the offence. The lack of the said
facts affects the effectiveness of the criminal justice procedure.

In other countries such as the Federal Republic of Germany, the Republic of France
and Japan, the public prosecutor will take those facts to consider whether to have the non-prosecution
order, which the use of the public prosecutor’s discretion helps to reduce the volume of criminal
cases brought to the Courts and to award preliminary punishment to the offender or the accused.
At this stage, the public prosecutor shall be entitled to propose to the Courts the rate of penalty to
the offender or the accused as the first screening process before the Court shall exercise his
judicial discretion to determine punishment to the accused. Apart from that, the said information
subsequently affects the Court’s discretion to determine appropriate and fair punishment to each
offender because appropriate sentence will help the offender to reform himself to be a quality

citizen of the society.
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