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ABSTRACT

This thesis aims to study and analyze the problems in the enforcement of social
security law through a case study on the compensation for unemployment in Thailand, especially
the problems on legal provision and regulations related thereto together with other problems. It
also includes a study of the problems in connection with the details, structure, components and
administration of the organizations involved in the enforcement of social security law in regards
to compensation for unemployment in countries such as the United States of America and Japan
in order to arrive at a comparison with Thailand.

The above mentioned study and analysis reveal the problems in the enforcement of
social security law, which has been enforced since January 1, B.E. 2547 (2004). Under this law,
the insurers who are entitled to a compensation for unemployment shali have been paying
accumulative money for no less than six months. Therefore, the insurers who are entitled to the
said compensation for unemployment shall have been unemployed since July 1, B.E. 2547 (2004)
onward regardless of whether or not the insurers are voluntarily unemployed. This can lead to
social injustice. It can also affect the stability and sufficiency of the unemployment compensation
fund, which comes from a small amount, 0.5 per cent, of the insurers’ salaries or wages. Those
who are not voluntarily unemployed, in particular, can be affected.

Therefore, it is recommended that the legal provision under the Social Security Act,

B.E. 2533 (1990}, amended by the Social Security Act (No. 2). B.E. 2537 (1994) and by the
Social Security Act (No. 3), B.E. 2542 (1999), the Ministerial Regulations, Notifications and all

Rules related to the compensation for unemployment be amended in order to create faimess for

insurers in general as well as (o generate mutual benefit for the public according to the social



security principle which requires that all parties “Share suffering and happiness.” This requires
cooperation from all parties concerned, which include the employers, the employees and the

government officers.
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- i Date of coming into force: 10 June 1938,

4. Unemployment benefit

"

CONVENTION No. 44

‘Convention Ensuring Benefit or Allowances to the In"’l“ﬂta.rﬂyf‘
Unemployed 1 .

The General Conference of the laternational Labour Organisation, ~¥™ o

Having been coavened at Geneva by the Governing Body™ of, ihe"}n
national Labour Office, and baving met ia its Bighteenth Sessiop o
4 June 1934, and

Heving decided vpon the adoption of certaln proposals with rcgai-d o
unemployment insurance and varicus forts of relief for the unemployed;
which is the second item oa the agenda of the Session, and i

Having determined that these proposals shall take the form of an inigt. %
national Coaventiog, :

adopts this twenty-third day of June of the year one thousand nine hundrcd‘ud
thirty-four the following Convention, which may be cited as the Unemployment
Provision Convention, 1934 :

Article }

1. Each Member of the International Labour Organisation which cacifies
this Convention undertakes to maintain a scheme ensuring to persons who a3
involuntarily unemnployed and to whom this Canvention applies— ey
(a) benefit, by which is meant a payment related to contributiops paid in respect 5

of the beneficiary’s empioyment whether under a compulsory or a voluntary T

scheme ; or 5 VS
(£) an allowance, by which is meant provision being neither-benefit nor a grast 52

under the ordinary arrangements for the relief of destitution, but which 203

may be remuneration for employment on relief works organised in aowrd-_:;a

ance with the conditions laid dewn in Article 9; or *
{c) =2 combination of benefit and an allowance.

2, - Subject to this scheme ensuring to all persons to whom this Conventiot ﬁi
applies the benefit or allowance required by paragraph |, the scheme may

(a} a compulsory insurance scheme ;
(k) a voluntary insurance scheme ;
fe) a combimation of compulsory and voluatary iasurance schemes; Of g

{d} any of the above alternatives combined with a complemezatary 2ss
scheme. B

3. The conditions under which unemployed persons shall pass from beo
to allowances, if the occasion arises, shall be determined by national laws
regulations,

b

Article 2
1. This Convention applies to all persaons habitually employed for wages
salary. ' 3

-, 2." Provided that any Member may in its pational laws or T¢
make such exceptions 25 it deems necessary in respect of— .

£82
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persons employed in domeslic service ;
homeworkers ;

workers ‘whose employment is of a permanent character in the service of
the government, a local authority or 2 public utility undertaXing ;

non-manual workers whosc carnings are considered by the competent author-
ity to be sufficiently high for them to ensure their own protection againost
the risk of unemployment ; F

workers whose employment is of a seasonal character, if the season is nor-
mally of less than six months® duration and they are not ordinarily employed
during the remainder of the year in other employment covered by this
Convention ; 2

young workers under a prescribed age ;

workers who exceed a prescribed age and are in reccipt of a reliring or old-
age pension ;

persons engaged only occasionally oy subsidiarily in employment covered
by this Convention ;

{) members of the employer's family ;

{i} exceptional classes of workers in whose cases there are special features which

make it unnecessary or impracticable to apply to them the provisions of this
Convention. '

3. Members shall state in the annual reports submiited by them upon the
application of this Convention the exceptions which they have made under the
foregoing paragraph.

4. This Convention does not apply to seamen, sea fishermen, or agricultural
workers as these categories may be defined by national laws or regulations.

Articie 3

In cases of partial unemployment, benefit or an allowance shall be payable
t6 unemployed persons whose employment has been reduced in a way to be
_ determined by national laws or regulations.

R AT AT Mo P T R e O R R P AR

- Article 4

% (b} that he has registered at a2 pubiic empioyment exchange or at some other

g office approved by the competent authority and, subject ta such exceptions

. and conditions as may be prescribed by pational laws or regulations, attends
- there regularly ; and

€ (¢} that he complies with such other requirsments as may be psescribed by
& r national laws or regulations for the purpese of showing whether he fulfils
I the conditions for the receipt of benefit or an allowance.

A

Article §

2. The right to reccive benefit or an allowance may be made subject to other
L tonditions and disqualifications in particular those provided for in Articles 6, 7,
%8,.9, 10, 11 and 12. Any conditions or disqualifications other than those pro-
% vided for in the said Articles shall be indicated in the amnual reports submitted

“
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-

Article 6

The right to receive henefit or an allowance may be made conditional upon
the completion of a qualifying period, involving— .
{a} the payment of a prescribed number of contribntions within a prescribed
peried preceding the claim to benefit or preceding the commencement of
the period of unemployment ; -
{5) employment covered by this Convention for a prescribed period preceding
the claim to benefit or an allowance or precedipg the cornmencement of a
_period of unemployment ; or
{c)' a combination of the above alternatives.

Article 7
The right to receive benefit or an allowance fn;y be made conditional upon
the completion of a waiting period the duration and conditions of application
of which shall be prescribed by national laws or regularions.

Article 8

The right to receive benefit or an allowance may be made conditional upon
artendance at a course of vocational or ather instruction.

Article 9
“The right to receive benefit or an allowance may be made conditional upen
the acceptance, under conditions prescribed by national laws or regulations, of
employment on relief works organised by a public authority,

Article 10
1. A claimant may be disqualified for the receipt of benefit or of an
allowance for an appropnale period if he refuses an offer of suitable employment.
Employment shall not be deemed to be suitable— ;
{a) if acceptance of it would involve residence in 2 district in which suitable
accommodation is not available ;
{8) if the rate of wages offered is lower, or the other conditions of employment
are less favourable:
(i) where the employment cifered is employment in the clairnant’s usual
occupation and in the district where he was last ordinarily employgd,
than those which he might reasonably have expected to cobtain, baving

regard to those which he habitually obtained in his usual occupation.

in that district or would have obtained if he had continued to be so
employed ;

(i) in all other cases, than the standard generally observed at the time in
the occupation and district in which the employment is offered ;

{¢) if the situation offered is vacant in consequence of a stoppage of work due
to a trade dispute ; ;o
{(d) i for any other reason, having regard to all the considerations involved
including the personal circumstances of the claimant, its refusal by the

claimant is not unreasonable.

2. A claimant may be.disqtia]iﬁed‘ for the receipt of bencfit or of an

" allowance for an appropriate period— :

{a) if he has lost his employment as a direct result of a stoppage of work du¢
- to.a trade dispute ; _ .
(b) if he has lost his employment through his own misconduct or has left Eg

voluntarily without just cause; - o . i

- 684
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' {c) if he has tried to obtain fraudulently any benefit or allawance ; or

. {d} if he fails to comply with the instructions of a public employment exchange
; or other competent authority with regard to applying for employment, or
if it is proved by the competent authority that he has failed or neglected
to avail himself of a reasonable opportunity of suitable employment.
3. A claimant who on leaving his employment has received from his
employer in virtue of his contract of service compensation for and substantially
- equal 1o his Joss of earnings for a certain period may be éisqualified for the
durztion of that period for the receipt of benefit or of an allowance. A discharge
allowance provided for by national laws or regulations shall not be deemed to be
 such compensation,
Article 11 . R
The right to receive benefit or an allowance may be limited in: duration ‘to
a period which shall not normally be Jess than 156 working days per year, and
shall in no case be less than 78 working days per year. .

Article 12
1. Benefit shall be payable irrespective of the needs of ihe claimant.

2. The right to receive an allowance may be made conditional upon the
need of the claimant being proved in such manner as may be prescribed by
national laws or regulations, )

Article 13

1. Benefit shall be payable in cash, but suppiementary grants to facilitate
the re-employment of an insured person may be in kind.

2. Allowances may be in kind.

Article 14

There shall be constituted in accordance with national laws or regulations
teibunals or other competent authorities for the purpose of determining questions
arising on applications for benefit or an allowance made by persons to whom this
Convention applies.

Article 15

1. The claimant may be disqualified for the receipt of benefit or of an
allowance in respect of any peériod during which he is resident abroad.

2. Special provisions may be prescribed for frontier workers employed
in ane country and resident in another.

Article 16

Foreigners shall be entitled to benefit and allowances upen the same condi- :

_lons as nationals. Provided that any Member may withhold from the nationals i

of any Member or State not bound by this Convention equality of trestment .
" with its own nationals in respect of payments from funds to which the claimant

ha; not contributed.
- . -

v £t
Ariicles 17-23: Standard final provisions* except:

- ., . Article 20: Denunciation: this provision differs from the standard final pro- )
zhsion! by substituting “'five years™ for "'ten years™ in both paragraphs so that, g
- alter the Convention has been in force for five years, it may be denounced at -
E;E}{e-yearly intervals.
B 'See Appendixi - - 685 1l
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RECOMMENDATION No. 44

Recommendstion concerning Upemployment Insurance and Varlous Forms
of Relief for the Unemployed

The General Conference of the International Labour Organisation,

Haviog been convened at Geneva by the Governing Body of the Inter-
national Labour Office, and having met in its Eighteenth Session on
4 June 1934, and ! '

Having decided upon the adoption of certain proposals with regard to
unemployment insucance and various forms of relief for the unem
ployed, which is the second item on the agenda of the Session, and

Having determined that these proposals shail take the form of a Recom-
mendation, :

adopts this twenty-third day of June of the year one thousand nine kundred and
thicty-four the following Recommendation, which may be cited as the Unemploy-
ment Provision Recommendation, 1934 ;

The Conference,

Having adopted a Convention ensuring benefit or allowances to the involun-

tarily unemployed ;

Consideriag that this Convention Jays down the minimum conditions to be

complied with by every scheme of unemployment insurance or assistance ;

Considering that it is desirable to indicate a number of general principles

which practice shows to be best calculated to promofe a satisfactory organisation

of unemployment insurance and assistance ;

Recommends that each Member should take the following principles and
rufes into constderation :

1. In countries where compulsory insurance against unemployment is not
in operation, steps should be taken to create such a system as soon as possible.

2. In countries in which compulsory or veluptary unemployment insurance
is in operation, a complementary assistance scheme should be maintained to cover
persons who have exhausted their right to benefit and in certain cases those who
have not yet acquired the right to benefit ; this scheme should be on a different
basis from the ordinary arrangements for the relief of destitution.

3. All schemes for the payment of unsmployment benefit or allowances
should cover not only persons who are wholly unemployed, but also persons who
are partially unemployed. .

4. {a) Unemployment insurance and assistance schemes should be applied
as soon as possible to all persons who are employed under a contract of service.
and ta persons employed under a contract of apprenticeship with money payment.
If, however, exceplions aré considered necessary, they should be confined within
the narrowest possible limits, :

- (&) Such persons should be covered either by insurance or assistance until
they reach the zge at which they are entitled to an old-age pension.

{c) U circumstances make it difficnlt to apply the general provisiol
relating to unemployment insurance to a particular class of -workers, special
arrapgements shovld be made for the insurance of such workers. Thesc special

686
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arrangements should aim in particvlar at epsuring adequate proof of unemploy-
| ment and at adapting the benefit to the normal éarnings of the workers concerned.

{7 (d) Whenever possible, and in particular whenever satisfactory measures
! of supervision can be applied, special provision should be made for the relief in
" zase of unemployment of persons of comparatively small means who work on
* their owa accoual.

~ 5. ‘Where it is coansidered advisable to fix a maximum remuneration as a

: criterion of liability to insurance, only such workers should thereby be excluded
" gy are in receipt of remuneration sufficiently high for them to ensure their own
rotection apainst the risk of unemployment, the ultimate object being to include

. all workers, manual and non-manual, irTespective of incorne.

": - §. The qualifying period permitied by the Convention should not exceed
26 weeks' employment in an occupation covered by the scheme, or the payment
of 26 weekly contributions or the equivalent, within twelve monthes preceding
the clzim for benefit, or alternatively 52 weeks’ such employment, or 52 weekly
contributions or the equivalent, within twenty-four montbs preceding the claim
for benefit.

7.” The- period during which benefit is payable under national laws or
regulations should be as long as is consistent with the selvency of the scheme;
and every effort should-be made to pay allowances as long as claimants are in
need of them.

8. Subject to the provisions concerning partially noemployed petsons, of
Articles 3 and 7 of the Convention, and of Paragraph 3 of the present Recom-
mendation, the waiting period permitted by the Convention should not exceed
eight days per speil of unemployment.

9. In deciding whether employment in an occupation other than that in
which a claimant has previously been engaged is * suitable employment ™ for the
purpose of the disqualification permitted by the Convention, account should be
taken of the Jengih of the claimant's service in the previous occupation, his
l_::llllances of cbtaining work in it, his vocational training, and his suitability for
the “work. :

10.. Disqualification for the receipt of bepefit or allowances on the ground
that a claimant has lost his employment by reason of a stoppage of work due to
a trade dispute shoild be confined to cases in which the claimaat is directly
interested in the dispute, and should in all cases cease when the stoppage of work
ceases. .

11. (g) The obligation to attend a course of vocational or other instruc-
tion permitted by the Convention as a condition for the receipt of benefit or
atlowances should be impased only if the unemployed person will denve an
advantage therefrom either from the point of view of physical or mental well-
being or of vocational or general capabilities.

(¢} When imposing on an unemployed person an obligalion to accept

5
i

© employment on relief works, account should be taken of his age, health, previous
occupation and suitability for the employment in question.

T

fc) Only works of an exceptional and temporary character, organised by
the public authority by means of funds specially allocated for the relief of the

- unemployed, should be considered as relief works.

12. Part of the money allocated to the relief of unempioyment should be

. available for the purpose of facilitating the return of unemployed persons to

121

f‘;-:mPloyment, such as vocational and other training, and the payment of fares to’
_"-Uncmgloycd persons who find employment in a district other than that in which
F they have beea residing.
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13. There should be a periodical review by the competent authority of the
financial position of insurance funds in order that they may be kept as far ag

ible solvent and self-supporting. The financial arrangements should so. far
as possible include provisions to enable the scheme to surmount changes of short
duration in the level of unemployment without chauge of the conditions govern-
ing the scheme. ; s

14. An emergency fund should be created for the purpose of ensuring th
payment, during periods of particularly scvere unemployment, of the allowances
provided for under national laws or regulations. " .

15. Provision sbould be made for the participation of representatives of
the contributors in the administration of insurance schemes. -

16. Equality of treatment should be applied in appropriate cases not only
to the nationals of Members bound by the Convention but also to those of
Members and States which, without having ratified the Conventian, effectively

" apply its provisions.

17. States should regulate by means of bilateral agreements with neigh-
bouring States the conditions under which benefit or allowances shall be paid to
unemployed workers in frontier zones who have their residence in one country
and who work ip another.
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