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ABSTRACT

This thesis is set out to prove the hypothesis that specialized court and procedure on
commercial disputes will enhance the efficiency, speed, economic and fairess in commercial
litigation beyond that of adjudication in court of ordinary jurisdiction.

The research starts with the analysis of how the methods of alternative dispute
resolution can be applied in the “Commercial Court” and “Procedure for Commercial Cases”.
Why does commerce and industry choose arbitration as its preferred choice of dispute resolution?
How can or how far can the proposed Commercial Court utilize the advantages of arbitration in
its procedure? Some of the examples are the more efficient and convenient means of service of
process and documents in a commercial case, the use of pre-trial conference in stead of summons
for directions, the use of more written evidence and less of oral evidence, the introduction of
written statement in stead of examination of witnesses, the admission of document in English
without translation, the use of video conferencing, the recognition and enforcement of foreign
judgments in commercial matters on a reciprocal basis. The Commercial Court can certainly learn
and adapt from the more efficient and user-friendly procedure in arbitration which is sometimes
referred to as “privatization of civil justice”.

It is often said that any attempt to solve a problem would be much easier when one
accepts that the problem does exist. Lord Woolf’s, “Access to Justice” is cited as an example that
even the English civil justice system, arguably one of the finest in the world, accepted that it had
problems and needed reform. The reform that followed has brought about the case management

by presiding judges and the utilization of alternative dispute resolution in solving the disputes.




In Thailand, the attempt to reform commercial litigation by the establishment of
specialized forum and procedure started with the setting up of the Central Intellectual Property
and Intemational Trade Court by the Act for the Establishment of and Procedure for Intellectual
Property and Intemational Trade Court B.E. 2539. The initial objective was to prepare Thailand
for the World Trade Organization (WTQO) and as such it has to adopt the standard measures for
the effective protection of intellectual property rights as prescribed by the Agreement on Trade-
Related aspects of Intellectual Property Rights (TRIPs Agreement). In the said Act, not only the
jurisdiction on the disputes concerning intellectual property rights was incorporated but also the
jurisdiction on disputes over international trade. This has somehow overcome the fear of
difficulty in distinguishing civil from commercial matters. The Act not only distinguishes civil
from commercial matters but it also distinguishes intemational commerce (trade) from domestic
commerce (trade).

Almost a decade has passed since the introduction of the Act for the Establishment
of and Procedure for Intellectual Property and International Trade Court B.E. 2539, a fresh
attempt is being made to enhance the jurisdiction of the Intellectual Property and International
Trade Court to cover all disputes of commercial matters and not only restricted to international
trade. The attempt is evident in the draft legislation “The Bill for the Establishment of and
Procedure for Intellectual Property and Commercial Court B.E. ....”

The present thesis suggests that the reform of administration of justice must be a
constant and continuous process. The establishment of specialized forum for special subject
matter of dispute is right and appropriate. However, the transformation of Intellectual Property
and International Trade Court to Intellectual Property and Commercial Court need to take full
consideration and detailed analysis. Commercial disputes are far more in number and importance
than intellectual property disputes. In fact, a great number of intellectual property disputes e.g.
disputes arising from licensing agreements are commercial disputes. Hence, the name
Commercial Court with the jurisdiction over intellectual property disputes may be more
appropriate. In addition, the number and location of the courts is important as far as access to
justice by the parties is concemed. At the moment, a dispute on commercial matter may be filed

with the court of competent jurisdiction all over the Kingdom. To give the exclusive jurisdiction



of commercial matters to a single forum in Bangkok would compromise the access to justice of a
great many people residing outside Bangkok and its vicinity. An answer may be to establish a
Central Commercial Court in Bangkok and nine more Regional Commercial Courts in all the nine
Regions. Further analysis is also conducted on the use of associate judges as to whether such
practice is necessary in all the cases. Specialized Bar or attorneys is also dealt with together with
the appropriateness of attorney’s fees. These considerations are to make the specialized court and
procedure on commercial disputes certain to enhance the efficiency, speed, economic and faiméss

in commercial litigation beyond that of adjudication in court of ordinary jurisdiction.
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