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ABSTRACT

This thesis has the objective of studying the principle in considering for the separation
of the offence in particular the complex offence in the context of Thai jurists. Whether the
occurring offence should be as the several provisions of law or several distinct and different
offences for application of the provision of such principle correctly which would not cause the
legal implication pursuant to the substantial law and procedural law in particularly criminal law
which is related systematically. The trespass committing and then committing anotant offence are
the complex act in one aspect. It is an important problem because such act is more serious than
other acts in public. Because it’s not only criminal act, but also the violation against the right and
freedom of person in private place according to the provision of Constitution. The study has
explored from the provisions of law, concepts and theories including the high court judgments in
such topic from Thai and foreign sources and the comparative study with the principle to consider
for the separation of the “concurrence offence” for application of the complex offence according
to English, French and Germany laws which were deemed as the foundation of Thai legal system
and having as influential to Thai law.

The finding of the study was that in foreign and Thai law, there were no enaction
regarding the principle for the separation of “concurrence offences”. However, upon studying
from the concepts and theories from the textbooks together with high court judgments, it was
found that the principle of intent in criminal offence has been applied as the principle by
considering that the complex offence causing from the “single intent” or “several intents”

provided that the offence occurring from the “single intent” or “several intents” which may be as



“several provisions of law” or “several offences” subject to the provision of law. The application
of “intent” principle for separation of “concurrence offence” in the trespass offence and then
committing another offence shall not be applied unless provided by the provision of law. After
studying, it was found that there are no provisions in relation to such offence in French and
German law.

Under English law, it was found that in criminal offence, it provided the offecnce
regarding the special crimes and it separates from the trespass offence by calling as “burglary”.
Such offence pursuant to English law, is therefore the committing the one offence and one
provision of law.

It was also found that the trespass offence under Thai law, there are no provision of
such offence like French and German law. Presently in consideration of such offence, Thai jurists
applied the principle of “intent” to consider thereof and Thai jurists also applied such principle for
separation of offence as well.  However, the application of the principle “intent” is not in
accordance with the “juristic method” as it should be in the consideration of “direct intent” and or
“indirect intent” consecutively instead. It was resulting to the consideration of separation such
offence in particular the trespass offence and then committing another offence promptly, in some
cases, it is different from the correct “juristic method”

This research found that the application of “intent” principle for separation of the
concurrence offence under Thai jurists leads to the development of such principle in consideration
of the complex offence more completely. The application of the principle “different act and
different time” in the past would be completed, if that Jurists shall recognize of the “juristic
method” for considering of the offender’s intent in particular trespass offence and then
committing another offence including the complex offences in criminal offences in other

provisions of criminal code.
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The German Crimianl Code (Strafgesetzbuch, StGB), 1977

Title Three Determining Punishment For More Than One Violation of The Law.

Section 52 Act Constituting More than One Violation

(1) If the same act violates more than one penal norm or the same penal norm
repeatedly, then only one punishment shall be imposed.

(2) If more than one penal norm has been violated, then the punishment shall be
determined according to the norm that provides for the most severe punishment. It may not be
more lenient that the other applicable norms permit.

(3) The court may impose a fine under the provisions of Section 41 secparately,
collateral to imprisonment.

(4) If one of the applicable norms allows imposition of a property fine, then the court
may impose it separately collateral to imprisonment for life or a fixed term of more than two
years. In addition, collateral punishments or consequences and measures (Section 11 subsection
(1), no. 8) must or may be imposed if one of the applicable norms prescribes or so permits.

Section53 Commission of More than One Violation

(1) If someone has committed more than one crime, as to which judgment will be
simultancously rendered and incurred more than one term of imprisonment or more than one fine,
an aggregate punishment shall be imposed.

(2) Ifaterm of imprisonment concurs with a fine, then an aggregate punishment shall
be imposed. However, the court may also separately impose a fine; if in such cases a fine is to be
imposed for more than one crime, then an aggregate fine should to that extent be imposed.

(3) If the perpetrator, pursuant to the law according to which Section 43a is
applicable or under the terms of Section 52 subsection (4), has incurred as an individual
punishment imprisonment for life or a fixed term of more than two years, then the court may
separately impose a property fine collateral to the aggregate punishment formed pursuant to
subsections (1) or (2); if in such cases a property fine is to be imposed for more than one crime,
then an aggregate property fine shall to that extent be imposed.

Section 43 subsection (3), shall apply accordingly.
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(4) Section 52 subsection (3) and Section 52 subsections (4) and (2) apply by
analogy.

Section 54 Formation of the Aggregate Punishment.

(1) If one of the individual punishments is imprisonment for life, then an aggregate
punishment of imprisonment for life shall be imposed. In all other cases the aggregate
punishment shall be formed by increasing the highest punishment incurred and, in the case of
different kinds of punishment, by increasing the punishment most severe in nature. In doing so,
the personal characteristics of the perpetrator and the individual crimes shall be comprehensively
evaluated.

(2) The aggregate punishment must be less than the sum of the individual
punishment. It should not exceed, in the case of imprisonment for a fixed term, fifteen years, in
the case of a property fine, the value of the perpetrator’s asscts, and in the case of a fine, seven
hundred twenty daily rates;

Section 43 subsection (1), sent. 3, shall apply accordingly.

(3) If an aggregate punishment is to be formed from imprisonment and fine, then one
daily rate corresponds to one day imprisonment in determining the sum of the individual
punishments.

Section 55 Subscquent Formation of the Aggregate Punishment

(1) Sections 53 and 54 shall also be applicable if a convicted person, as to whom a
punishment imposed pursuant to a final judgment has neither been executed, barred by the statute
of limitations or remitted, is convicted of another crime which he committed before the previous
conviction. A previous conviction shall be deemed to be the judgment in the previous proceeding
in which the underlying factual findings could last be reviewed.

(2) Property fines, collateral punishments, collateral consequences and measures
(Section 11 subsection (1), no. 8 which were imposed in the previous sentence should be
maintained to the extent they have not been rendered superfluous by the new sentence. This also
applies when the amount of the property fine which was imposed in the previous sentence

exceeds the value of the perpetrator’s assets at the time of the new sentence.
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