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ABSTRACT

Contingent fee means a fee charged for an attorney’s services only if the lawsuit is
successful or is favourably settled out of court. Contingent fees are usually calculated as a
percentage of the client’s net recovery, such as 25% of the recovery if the case is settled and 33%
if the case is won at trial. The concept of contingent fee may offend the notion that attorneys are
mere representatives of the parties in litigation. They are, as it were, ‘officer of the court’, to
ensure that justice is done and manifestly seen to be done in the case. As such they cannot take a
direct interest in the case they are representing. This notion enshrined in the first two Attomey’s
Act of Thailand; the Attorney’s Act B.E. 2477 {1934) and the Attomey’s Act B.E. 2508 (1965).
Both Acts had specific provisions prohibiting contingent fee. However, the present Attomey’s
Act, the Attomey's Act B.E. 2528 (1985) does not have such prohibition. This can only be

interpreted as the practice of contingent fee is no longer expressly prohibited by law.

The next question to consider is whether the practice of contingent fee is contrary to
public order or good morals (including etiquette) under Thai law? The Supreme Court decision
no. 1260/2543 (2000), which was held in the Plenary Session answers this question in the
affirmative. It held that “... In so far as the practice of attorney is concerned, Aftorneys play an
important part in the dispensing of justice to the parties in the litigation. As such an attorney is
like an officer of the court and cannot enter into a relationship whereby he will have a direct
interest in the subject matter of the dispute for it will affect his function and duties in the case”

Contingent fee is thus contrary to public order and good morals and is void.



«

The tenet of this thesis is the proof that public policy is dynamic; it could change
through time and new circumstances. It is difficult to find a more succinct and eloquently put
notion of the dynamic of public policy than that of Winfield's. |

He said “Public policy is necessarily variable. It may be variable not only from one
century to another, not only from one generation to another, but even in the same generation.
Further, it may vary not merely with respect to the particular topics which may be included in it,
but also with respect to the rules relating to any one particular topic. This variability of public
policy is a stone in the edifice of the doctrine, and not a missile to be flung at it. Public policy
would be almost useless without it. The march of civilization and the difficulty of ascertaining

public opinion at any given time make it essential. "

Perhaps, in Thailand the catalyst for change of the notion of public policy as far as
contingent fee is concerned is the proposed introduction of class action into the Civil Procedure
Caode. The Council of State’s draft legislation an Act to Amend the Civil Procedure Code B.E.....
secks to adopt class action in the Extraordinary Procedure of the Civil Procedure Code next to the
provisions on Court-Annexed Arbitration. The proposed legislation allows the court to grant a
percentage fee to the successful attorney for the plaintiff in a class case. The ceiling for the fee is
put at 30% of the amount granted to the plaintiff and each member of the class. The court shall
take into consideration matters such as the amount of work carried out and the length of time
spent by the attorney, complication of the case including expenses incurred by the attorney. The
attorney for the plaintiff shall submit to the court at the end of a successful trial the details of the
expenses incurred in order to assist the court in the calculation of the fee. Another catalyst for
change is free market economy itself. At present (as of 1 February 2006) there are 45,939
registered practicing attorneys in Thailand. Obviously some are ‘betier’ than others. Free market
economy means parties to a contract are free to negotiate its terms including contingent fee,
which is not unusual in legal practice. One of the recommendations made by this thesis is to

consider contingent fee not a viclation of public policy and good morals in the present day.

Freedom of contract in modemn days induces fear of unfair contract terms particularly

between two unequal parties with unequal access to Information and expertise. Contracts



concluded between attorney and client is one instance of this. Although attomey owes a fiduciary
relationship with the client but when it comes to negotiating the fees of the service, the fiduciary
relationship is not much of a help. However, in order to dispel some of the fear expressed above,
Thailand since 1997 has introduced the Unfair Contract Terms Act B.E. 2540 (1997). Section 4 of
the said Act deals with contractual relationship between attorney and client whereby if the court
considers that the contract term is unfair, the court may render its enforcement fair and
reasonable. This thesis also touches on the Constitution of Thailand Article 242 paragraph two
concemning legal aid in civil cases which has not been put into reality. It is suggested that the
method of legal aid carried out so successfully by the government in criminal cases be the model
for legal aid in civil cases where the applicant is in financial difficulties and the case has

sufficient merit to be represented.
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Bryan A, Garner, Editor in Chief. (1959). Black’s Law Dictionary. “Attorney’s Fees means

the charge to a client for services performed for the client, such as an hourly fee, a flat fee, or a

contingent fee.” p. 125.
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court. Contingent fees are usually calculated as a percentage of the client’s net recavery (such as 25%

of the recovery if the case is settled, and 33% if the case is won at trial}.” p. 315,
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4.1 MIMNAUARKIIITANKIBANNAINNANNIAA (Contingent Fee) Tumradlszima

Black’s Law Dictionary', “Contingent Fee means A fee charged for a lawyer’s
services only if the lawsuit 15 successful or is favorably settled out of court. Contingent
fees are usually calculated as a percentage of the client’s net recovery (such as 25% of the
recovery if the case is settled, and 33% if the case is won at trial)”
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: Bryan A. Garner, Editor in Chief. (1999). Black’s Law Dictionary, p.315.
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2103 qassumuud. (2546). dgmnadieinnuiilintiveu Contingent Fee. w1{1 112 -
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3George. Goardon, (1993). Your Hand Book of Everyday Law. pp.12-14.
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*C. F. Muller Juristischer Verlag. (1994). Justice and the Law in the Federal Repuublic of

Germany. pp. 84 —- 85,



| £

N

81

o4 A 1 ) A o A o @ ' o
amdsszladwdedunuunTaanasfiuluma navidiamaiuflsnundnguae q #
J o 4 " 1 Y o ¥
sndumsanasiulusasildneiloygalinseiila
4.1.3.2 Jevnvlumsmimuaninuisnnu
»
nsifun e nutiudesegnnladotiduveniszuiangniny
. 4
1IAIWNUIUAIY 1D The Bundesrechtsanwaltsordnung Fee Rechtsanwalt Fatuninsun
fanusaNuadadiuyeswaurend winudedgnanuludessissamuisnny
>
a [ ' a ' o .
(Contingent Fee) mianasfuludnuazguiinszdm i lddiumsdoatulandania
4.1.4 Yszmad¥ane’
& . uﬂ a ” a L13 e bt
171 “IPIFNNHHNY Tun1u11lno uie legal profession Tu
o dll I;v W o ] o . . s T »
aMydangy disudaillunimidFuranz 18R “professions juridiques” lusguuy
aguuiedSusa M1 “professions juridiques” Uanunwiwweniy Wouin Tu
Yrzmadfuaainmsaoundngasesunguuiolunaio g aue uazununiz lu
= ar l = &= = @ o ] o 1 d
UMIINIds 1rUBsNIIEINY vieuIwssgie noauhiinuingruisdinaniersld
YszTowinninfauiesinSoun lideiilunis d1lTaun nieldlse Tumian
a e (Y] 1 = a ) Huy g
anuinengruirlunutulaanumii ludadedasnve sinngruisuisyszani 14
ansynuialuoungrinsunedawu minatudalumia nisensiedygidves
T :‘ o 1 0y 3h Slﬁl o i L) a 1 - . o lﬂ‘
uazasTuiyanadend12i 1a 1 5Fedunua 1dud e 4vocat 130 Notaire” Yiod
a1 . 1 s = a Ay - o
@03 A191 “professions ” Taunuwds I3 1Fnfidosinifladueusy lumwvidiuna
U19zasanud1 “professions juridiques” damluanunuionms1Eiginguuioine
n1sdsznoudwiIwna lihimeasetudin “profession libérale juridique”
»
InEnngruIe Avocar Tndauadiolusiv udgnomdanivateyl§ia
a o : 1 o w v o4
diama dnudInilueily Consular (1799 - 1804) uazlfuinasarunseieiingg
» 1
v sanTalugludl 1971 Tasnguuneiuh o fuaian 1971 mslfsldenatniiunis
TINTRINNYUNIY Avocat, Avoué prés le tribunal de grande instance 1oz Agréé
prés les tribunaux de commerce {$1820fu na1IAe TNFNNgUUIL Avocat BT
AudrBnaguuin dvoud uag Agréé 1 Avocar uda Avocar Aausalddmiliamnde

L] r 1 o L Y Q
aguany wagardaiaunugnaulusiald arssauduguiliidse Tomide ild

® Christian Dadomo and Susan Farran. (1996). The French Legal System. pp. 114 — 159.
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1. “Public Policy means the good of collective body. On the other hand it may
mean the social gain that is wrought by adherence to the standards of right conduct which
L o l2
find expression in the mores of the gommunity. '
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2. “Public Policy , a phrase commonly employed to designate a general
principle of law that no one has a right to do any act which will work harm to the public"”
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3. “Ordre public is article channel through which the courts can deviate from
the application of strict law when prejudicial to secial policies”
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4.The term ‘public policy’ is a technical legal term and should not be identified
with the policy of the government in office””
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5. “It is not easy to define public policy since the term must have different
meanings at different times; but it may be stated that the contracts which are held to
opposed to public policy are those which it is deemed not advisable to recognize on the
ground that they are opposed to the public interest.”"
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* Denis Lloyd. {1965}, Introduction to Jurisprudence. p.142.
"I H. Finley, Nelson Complete. {(1937). Encyclopedia. pp. 90 - 92.
"'F. Frank. (1957). The General Principle of English Law. p. 76.

I:’Na\rin,J. (1969). Pitman’s Commercial Law. p. 30,
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FuMan (Winfield) 18081791 Variability of public policy: “Public
policy is necessarily variable. It may be variable not only from one century to another, not
only from one generation to another, but even in the same generation. Further, it may vary
not merely with respect to the particular topics which may be included in it, but also with
respect to the rules relating to any one particular topic. This variability of public policy is a

stone in the edifice of the doctrine, and not a missile to be flung at it. Public policy would

' A.T.H. Smith. (1987). Offences Against Public Order. pp. 1-3.

189 U Committee on the Enforcement of International Arbitral Awards. (28 March
1955 UN Doc E/2704)
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be almost useless without it. The march of civilization and the difficulty of ascertaining
public opinion at any given time make it essential.”™"’
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® Winfield, Winfiel lowiez., Tort, 11" ed. pp. 258 - 259.
 qswa sTuaba. (2520). anuasuilsudesveadsesivw, il 12, 81984 “In civil law
jurisdiction the notion of ordre public is essentially variable and relative , evolving in accordance

with the political , social and economic circumstances of the time.” Sinclair, loc. Cit.
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¥ GHESTIN. (1988). Traité de Droit Civil. pp. 66-67.

Y Guest A.G. {1975). Anson’s Law of Contract. p.3ss,
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® Uniform Commercial Code 2 — 302 Unconscionable Contract of Clause
1) 1f the court as a matter of law finds the contract or any clause of the contract to have
been uncenscionable at the time it was made the court may refuse to enforce the contract, ar it may
enforce the remainder of the contract without the unconscionable clause, or it may so limit the
application of any unconscionable clause as to avoid any unconscionable result.
2) When it is claimed or appears 10 the court that the contract or any clause there of may
be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as 1o its

commercial settings, purpose and effect to avoid the court in making the determination.
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“Uncenscionability in Contracts between Merchants.” 40 Southwestern L.J., p. 1069,
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1
United States Federal Rules of Civil Procedure

RULES 23 CLASS ACTIONS

(a) Prerequisites to a Class Action.

One or more members of a class may sue or be sued as representative parties on behalf of all only if
(1) the class is so numerous that joinder of all members is impracticable, (2) there are questions of
law or fact common to the class, (3) the claims or defenses of the representative parties are typical of
the claims or defenses of the class, and (4) the representative parties will fairly and adequately protect

the interests of the class,
(b) Class Actions Maintainable.

An action may be maintained as a class action if the prerequisites of subdivision (a) are satisfied, and

in addition:

(1) the prosecution of separate actions by or against individual members of the class would create a

risk of

t. svuvmaludszmeansyand muitesniluszuumanaiy (state courts) nagmammiussgnie
FaTIUNa (District Courts) 3%1?1-1115&11?11muﬁaﬁ"l‘fagﬂumaﬂﬂﬁuﬁ'j (District Courts) fin Federal Rules of
Civil Procedure F3010utal& i Watmuaitienaaimmrislumaauiusigvesaniyaming formun
(Rule) ¥9 wo voadodmuadtinsainruuvsdandrfadudunui (model) Tumssndwunliggdnig

duiusdnuunguued e uazvestizimanisg lulan Sal&inmhuiin Blumamand
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(A) inconsistent or varying adjudications with respect to individual members of the class which

would establish incompatible standards of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class which would as a practical matter
be dispositive of the interests of the other members not parties to the adjudications or substantially

impair or impede their ability to protect their interests; or

_ (2) the party opposing the class has acted or refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive relief or corresponding declaratory relief with

respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the class predominate
over any questions affecting only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the controversy. The matters pertinent to
the findings include: (A) the interest of members of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent and nature of any litigation concerning the
controversy already commenced by or against members of the class; (C) the desirability or
undesirability of concentrating the litigation of the claims in the particular forum; (D) the difficulties

likely to be encountered in the management of a class action.

{c) Determination by Order Whether Class Action to be Maintained; Notice; Judgment;

Actions Conducted Partially as Class Actions.

(1) As soon as practicable after the commencement of an action brought as a class action, the court
shall determine by order whether it is to be so maintained. An order under this subdivision may be

conditional, and may be altered or amended before the decision on the merits.

(2) In any class action maintained under subdivision (b}3), the court shall direct to the members of
the class the best notice practicable under the circumstances, including individual notice to all

members who can be identified through reasonable effort. The notice shall advise each member that
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(A) the court will exclude the member from the class if the member so requests by a specified date;
(B) the judgment, whether favorable or not, will include all members who do not request exclusion;

and (C) any member who does not request exclusion may, if the member desires, enter an appearance

through counsel.

/(3) The judgment in an action maintained as a class action under subdivision (b)(1) or (b)(2), whether

or not favorable to the class, shall include and describe those whom the court finds to be members of
the class. The judgment in an action maintained as a class action under subdivision {(b)(3), whether or
not favorable to the class, shall include and specify or describe those to whom the notice provided in

subdivision (¢){2) was directed, and who have not requested exclusion, and whom the court finds to

be members of the class.

{4) When appropriate (A) an action may be brought or maintained as a class action with respect to
particular issues, or (B} a class may be divided into subclasses and each subclass treated as a class,

and the provisions of this rule shall then be construed and applied accordingly.

(d) Orders in Conduct of Actions,

In the conduct of actions to which this rule applies, the court may make appropriate orders: (1)
determining the course of proceedings or prescribing measures to prevent undue repetition or
complication in the presentation of evidence or argument; (2) requiring, for the protection of the
members of the class or otherwise for the fair conduct of the action, that notice be given in such
manner as the court may direct to some or all of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of members to signify whether they consider
the representation fair and adequate, to intervene and present claims or defenses, or otherwise to come
into the action; (3) imposing conditions on the representative parties or on intervenors; {4) requiring
that the pleadings be amended to eliminate therefrom allegations as to representation of absent

persons, and that the action proceed accordingly; (5) dealing with similar procedural matters, The
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orders may be combined with an order under Rule 16 , and may be altered or amended as may be

desirable from time to time.

(e) Dismissal or Compromise.

A class action shall not be dismissed or compromised without the approval of the court, and notice of

the proposed dismissal or compromise shall be given to all members of the class in such manner as

) the court directs.

() Appeals.

A court of appeals may in its discretion permit an appeal from an order of a district court granting or
denying class action certification under this rule if application is made to it within ten days after entry
of the order. An appeal does not stay proceedings in the district court unless the district judge or the

court of appeals so orders.
Notes
R i1, ivative Actions b areholders

In a derivative action brought by one or more shareholders or members to enforce a right of a
corporation or of an unincorporated association, the corporation or association having failed to
enforce a right which may properly be asserted by it, the complaint shall be verified and shall allege
(1) that the plaintiff was a shareholder or member at the time of the transaction of which the plaintiff
complains or that the plaintiff's share or membership thereafter devolved on the plaintiff by operation
of law, and (2) that the action is not a collusive one to confer jurisdiction on a court of the United
States which it would not otherwise have. The complaint shall also allege with particularity the
efforts, if any, made by the plaintiff to obtain the action the plaintiff desires from the directors or
comparable authority and, if necessary, from the shareholders or members, and the reasons for the

plaintiff's failure to obtain the action or for not making the effort. The derivative action may not be
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maintained if it appears that the plaintiff does not fairly and adequately represent the interests of the
shareholders or members similarly situated in enforcing the right of the corporation or association.
The action shall not be dismissed or compromised without the approval of the court, and notice of the

proposed dismissal or compromise shall be given to shareholders or members in such manner as the

court directs.

i!Q!eS

Rule 23.2 ions Relating to nc rat ssociations

An action brought by or against the members of an unincorporated association as a class by naming
certain members as representative parties may be maintained only if it appears that the representative
parties will fairly and adequately protect the interests of the association and its members. In the
conduct of the action the court may make appropriate orders corresponding with those described in

Rule 23(d} , and the procedure for dismissal or compromise of the action shall correspond with that
provided in Rule 23(e)
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