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Department : Law
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ABSTRACT

This thesis aims to study concepts and principles of liability of the company’s
directors by comparing the liability presumptions of the company’s directors in the United
Kingdom, the United States of America and Thailand. The study includes the criminal liability of
executive, non-executive and shadow directors together with the ways to redress problems
regarding criminal liability of the company’s directors. In this study, the searching and gathering
data in the form of documentary research is employed by the author.

It is found that legal provisions do not prescribe and classify the types of definitions
of “Directors”, but in practice, directors are classified into two types; viz. executive and non-
executive directors. Executive directors are appointed to have powers to carry out the company’s
business, to coordinate with outsiders on behalf of the company and to be able to sign in binding
the company. They always oversee the company’s business operation closely. With respect to
non-executive directors, they are mostly outsiders who are well-known and specialists in the
certain fields. They perform their duties occasionally in the meeting; they do not get involved
with routine works. They only lay down the certain policy, especially for preserving the interest
of shareholders, but they are not able to interfere the functions of executive directors. Non-
executive directors also comprise independent directors and audit committee. They are directors
appointed according to the Regulations of the Stock Exchange of Thailand to preserve the interest
of minor shareholders. They do not act on behalf of the company with the outsiders and they carry
out their functions four-five times per annum in average. Apart from this, shadow directors in
England are prescribed in the law. These shadow directors do not have their names in the Board
of Director, but they can oversee the company’s business. They are truly influential over business

and management of the company. With regard to the professional consultants, they are not



considered as shadow directors if their consultations are in the course of normal consultant
profession and in this regard, it does not mean that the Board of Director of the company must
follow the said consultation. In providing the presumption, it is found that in Thailand, persons
who are jointly liable with the company are widely defined and the presumption in pushing the
burden of proof is provided for the company’s directors whereas in the United Kingdom and the
United States of America, the burden of proof is not pushed to the directors. With respect to the
criminal liability of the company’s directors, the author is of opinion that non-executive directors
should not be jointly liable with executive directors because they only perform their duties
occasionally. Executive directors should bear criminal liability as prescribed by law since they
directly operate the company’s business. Like executive directors, however, shadow directors
should bear criminal liability provided by the law because they oversee the company’s
management and are able to access the company’s information.

Therefore, in order to create the fair presumption, this study suggests the following
resolutions:

1. “Directors who are responsible for the company’s operation” should be defined
as persons who have power to operate the company’s business and to make any decisions on
behalf of the company and with such decisions, the company receives both bad and good results.
This is because these executive directors of the company are always well-informed of the
company’s information and they have more chance to corrupt the company than non-executive
directors. This definition should also be appropriate with managing directors who are required by
law;

2. The law for “shadow directors” regarding the powers, duties, work performance
and liability should be enacted just like for the company’s executive directors. The meaning and
scope of shadow directors should be explicitly defined to avoid the bad effect to other persons e.g.
the specialists who render all consultations based on the period of time of their work performance.
Moreover, the presumption of criminal liability should be provided like executive directors as
well;

3. The presumption of criminal liability should not be provided for independent

directors and audit committee like executive directors;



4. In order to provide the criminal liability for non-executive directors, the general
provisions under the principles of criminal liability in accordance with the Penal Code with regard
to the principal, instigator, accessory, which are considered as the offence constituting the
important composition of criminal law. It is not fair for non-executive directors that the
company’s directors shall be liable due to the legal presumption or strict liability which provides

no ways to prove for the exoneration.
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