HaRNAULAZ I NNLIAUVRIAIHINBUBIAIATFHT INYY

Fann feaga

f'llll'"ll" 342.06640269

34A0197039 39w

Title : HRENWULR: AMWITIR 0 g6

TRty
HITU AR Na g INLs;
f SRR wninmdumidieg

) a’d: 2] 1 d! = %) o ey A ey
mﬂmuﬁmﬂumuﬂuwmmﬁﬂﬂmﬂnmanqmﬂ%mmmmmamumuwnﬂ

L7 2 7]

b

a a5y d es en o~ 1Y) 5 L. -
TUTIFTUAATIAAT UUNAINUIY ummmmmﬁﬂwmmmf

W.f1. 2550




HaRNW Bz aMNIIAUUBIM I NN VR IMATTEITHYY

Ja @meaga

].'I'.l"ll" 342.06640269

34A0197039 3%

Title : HRGNWULAZ AN W ITaFLaa6n
Ly
futaULNAuR

IRady
tMesya umﬁmné‘uq'sﬁaﬁm‘imf

e
B —————

) 65 | 1 d’i = (v o ey LY
t‘n‘suwuﬁuulumuﬁmmmmsﬁnmmuﬂaﬂgmﬂ?iyﬁymmﬁmmuﬂ1ummm

& e o oa  d

= d w & a as ot
MMy Iamaas Tunaingdy uvingdegsnatamag

W.A. 2550




Binding and Sanction of the Decision of the Constitutional Court

-
Wattana Tiengkul
[
e UT97033
R R T N
545 TOTENSY Yo
PR AN
~ rgsa >

A Term Paper Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws —

Department of Law
Graduate School, Dhurakij Pundit University

2007




ar o <
Tususesastinus
Tudiainods uminudogsnetudiag
r Sy HAMansuIInGn

U4

Widomsiinug HERNAULAZ AN NTAL YR IR UYeIMaT F BT TUYTY

uelas Jann 1Avaga

@iy damanas MUAIY NGUINBUMIFY
oSt 1 - o ¢ A o &

pmisdnlinmasiinug 819130 AT NIRUE wigqu

1aR915 aiureu TaoAnzASSUNISTOVES HNUTIA)

<~/

....... V29 5 TGN N . lsesunssums
(57.a5.352 Tanwe)
....... UL ONTT L e ammsiingg
4 o o o
(®19158 A3 RIWUE WIgqy)
W‘£(30”©§j .......... ASSUMS
(WA.AT. NSO 1aoURT)
]
/W - O Al
TunaIngdususena
, k) ————
m 5)?%/ A a a o I
ANVANUNAINGINY
(.74 Q’ o 5
(WF.AT.TUANA A1IWD) J
Y 4 " ! \}\r%&
Jun / ...... hsu %) ........... W.f. 2550



http:fll1Jl".iU

=3 =
naAnssudsma

a c’dva Ay a 3 v [ ] L4 e ] o W
MTUAUTUNANNITNHVUUAUN ﬂ1ﬁ5ﬁﬁiiuumlﬂu'ENﬂﬂi‘YlUQﬂQllﬂ’ﬂll?ﬂﬂﬂl

a3 Y o o

[] 14
S a9 t

1 ~ ' - o 1 ' - 4

avilsznalng Woaua W TinsdSulsaludrundalidounnsesegldiianuanyseivu
& o o = (4 43 wmy 9 W Yo LY U -~ 9 o °
mmmmﬁwmmsuwum:mu"ln"lﬂ mﬂgnmu"lu"lﬂsumiﬁuumgu FIWHDD ua:“lﬂmuuzm

1 4 = o a o a Jdyga o -
VINMUBINIGTY YAAINITVOIUHNTING 1T INILUMNAY Q'WNWLL?ISGITJ%VHU éﬁlﬂﬂ%\ﬁlﬂﬂﬂ‘ﬂ‘l@ﬂﬂm

~
' o a o ool 12 a 7t ) 9o o
MUD19138 A3, WIWUT Wigae 2sENsnnenstinusiaazmgsasemuuaz Ivmuugih
) w &4 a & o 9/ a Y
wag 56 A3. 352 Tavez wet. As. Wit @eun? Fuiluemrsifaeudnngruuneysssuyy
dn va vy o 9 ¥ a g9 ya oa & ' ¢
1ldldouuziilunisdsudyaud lvasiunus dlianuauyseitediu  aasniuniue1nsd
v a & dya Yy a a 1 a  dy a a ¢
aznInmnmateiddou ldhessnudouvesiu Blumstinutidie arwdvosensiinusil
s 1y 9y Y 1 ny a ¥ o Yo o
MINUBYTINY Al uveuoy 1HNANINDY Hisaa M13AVeIReU Navyliiidslanaeaun
o -
T Reana
P
.




%
Mnstny
Hin
UNAAGBNTYTING ..ot LY
UNAAUBNTHIDINNY eceererreeeeeeseeemssescesssessessssssseeesssssssesssssssessssssssessssssssssssssseesessess 2
NG TUU TEM I ieireerrrressiereesececsesssssssse s ssssssssssssss s ssssssssae s ssssssssssssnes %
i umf
L UTIH Y. et assss e R 1
11 MDA NUANTYYOUIYNY et es s 1
1.2 AU AIAUBINITANY Yoo 5
1.3 AUURAGIUYDINITANY Levrrerereeeeesseeecesessssoeessssssssesesssssssssssseessssssssssssesssssssee 5
1.4 TBNISUAZ YD VUAVDINITANY L. ccteerseerrssmssssenereessssssssssressssssssssresesessssee 6
1.5 U2 TOUTAIATINEIRTU sttt et 6
2 LIRS AN UR RN NN ORIV VOID. .o 8
- PR L VL LR TR T Lk P T 8
2.2 HANNTAE I A IANINY 1M ORI IR UVOII. s 9
2.2.1 nanms Mimgualusmiiwiny mSom3desovesma............cooinn.. 10
2.2.2 ANWINY MDA 99 8ADI0G TUVLIUASIUIVVOIF D v 10
2.2.3 NANYIURWINY UAURIUD (Ultra Petita).....cvrveverreesioreeersssssssssseeersssssenee 11
22.4 wénaNuTuTgAUH IR IANINGT (Res Tudicata).cwmer e 13
2.2.5 NANUTINAFIUUAIATNNINY T (Stare decisis)....c...rverrrermreremereererrerrenne 14
2.2.6 UszInnuoIM AN INE M3 oM IHIRUUDIRIA ..o 15
2.3 HARNWULAZ AN NI VBIRINNINY NI BRI ITIRUYDIADcreerrrersoeniie 17
- 23,1 SEULEIRUSUAUYDINITTHATIN et 17
232 YRRRATQOHINU. oottt 18
2.3.3 YDUIUAYDIMITTHARNNU...ocooereeeoereessnsesnnene s 19
2.3.4 AATWIIAUYBIRTNWINY Lo sssseesssssssnsneees 20
2.4 uuaﬁmmzm'i”nmmcﬁ;ﬁuaﬁuﬁﬁﬁ‘aﬁwmma%”gﬁsmumu .............................. 20
2.4.1 uuaRAT IR UR TR YOS T BT TUY Y oo 20
2.4.1.1 M5 0INA TUAITIRUYBIAIATTTITUYDY oo 22
2.4.1.2 MIMANIUIRYUDIFNATTTITUY R oenreererereeererreeeeeeereeeerssenenn 24




a13iiey (A1v)

2.4.2 ANYUSMWIZYDIANIHINBVDIAMATTHITUYTY

........................................

2.5 HARNRULAZ AN IMTRAUNING MUY DA IHIREVOIMATTFITUYLY. ...

2.5.1 yanangngniuauiItieivyesna

......................................................

2.5.2 szgznansuauveamsiinariuamdiitiovesmaiysssuyg.. .

2.5.3 YD UAVDINMTUHARAWLA WA I IRVVRIAID T FBITUYRY

2.5.4 amMIaAUYeIAIHIRYYBIMAT§ I TNYTY

...........................................

2.5.4.1 ANHAULVBIANNUIAUVDIAIILINY

............................................

2.5.4.2 wasmsnsoasnsveanuliidu luaus 3ty

¥ k4
dJ ) t
2.5.4.3 MysenuafvuR IS N

...........................................................

3 WARIWHLBZ AN TNINALYBIAIHINBYBIM A TTITTUYTY
AUSTEITUYYUN 3190101305 INY WNBANTIT 2540..cceee ...

3.1 NIEUIUMIIAMIANIHINYVOINATITITHY DY

.................................................

3.1.1 MsAaMdumetazlsemai Ny

.......................................................

b 4
3.1.2 1ifor1veIATIN IRy

.....................................................................................

3.2 HAYBIANIHINVDIMATTEITUY Y

...................................................................

-]

3.2.1M1 3090 UNI AT INABUANNYBUA WS 53T UYQYUBIN MUY

.........

ey .Y 1 1

3.2.1.1 Mty s engrunedansoudnegsssuy

........................

3.2.1.2 Mduskshuniydaudaingrunedanieudnes ysssuyy

3.2.1.3 M5AsaouNefUEou lun1sas NS 2515 MUA

o =
ATUIFBITUYY WIATI 218 TN

O

3.2.2 Adiedufofusmifivesesinsaudysssuyy

.........................

3.2.3 A13198UN5ANIIASINABUANINYOUA ST BT TNYTY

YOINTANLUNTUIIDEVDINTIANISHIBY

............................................

[
o =)

3.2.4 AIHIRUINEINUNMIANTUNIUL DI NYDITFAM

32.5 ANt unmfuaniunmnIsAIs MU IanNdniyan

..................................

1
$IUUAT UAZAZNITUNITNISIABNAT

......................................................

3.3 WapnWULAT AN N IR UYeIR IIRUYDIMATT B I TUY Y

..............................

3.3.1 yanangngnwumudItiony

....................................................................

25
26
27
29
31
32
33
34
36

37
38
38
38
39
39
39
40

42
42

43
43

45
46
47




9
msiiey (ML)
i
3.3.1.1 YRAAGEIAAII AT s 47
33,12 TTN e csassssssarsssssss s s sss st st sa s 47
3303 ABMETGUUAT oo eeeeeeereceeeeeresmssesseeesesssse s sssssasaesessanssreres e 47
- 3.3 14 P10 eseeosieeseseceerssseeereeessesesesseesesssseseesessses e esssnrestseeeserereseess 48
3,315 BIRNTOUBITG oot 48
33,16 DTEMIFURY I oot 48
3.3.2 TOZIAUTUAUYDIMITIHOHINU. oo 49
3.3.3 YDUIUAVDIM TUHAINU..oceeere et smessssssnesseessssesssresesossseees 50
3.3.4 AN IWIIAUYBIAIIUINY.....oooooeiirrrerereceereenssesenessssessneesseresssesssesessssseseesennes 50
3.3.5 M3 AU aem T e NUNIUMUUIRTITORURY. oo 51
a g iReadunagniuuazanniafuoem I Tt uesmas T ss suy........... 52
- 4.1 T 1duduifionnnnszumms SAMIATITINY oo 52
42 oy ifRofUsEo2na TR UYOINITHARARU. ..o 56
4.3 TR U LY UIYAYD SN TTNARANU oo 59
4.4 DM UA T U A AN AR UYBIR TN, s 67
4.5 lgyn R eL T R T L T AT L L 1T T 83
5 UNATUUBETORUBIUL ..o coeoeeeeeeeeeeessere s smseesiasssssssssres s s 85
DT TO T M eevverssemsasmmsssssssassssssssssessssssseess e sssesssssseses s Sms AR ERR SR 97
TVIAHHIN. oo oeceeesssses e s e ARS8 102
USETARBIU ..o oeevrcsenreimsess s sssssssesss s sssssseses s sassesses s ssssss s sssssssssssssssions 179
~




Wadoasiinug wagnRULaTAMNTIUYRIR IR Ve IMaT EITNYTY
A ya o P
FOHIUY U W
oo 12 o a @
GRURMATIE 819150 A3. WIWUG Wigae
o e o
191N UAMAAT (NQUUTOUNIYY)
nsfinu 2549

maiysssuygihiesinsenalussuunguunoumsy uaziluessnsauiysssuyg
oot g aa o ) [ < Py o o aa o =
nlisnneitetodeRmmmasgassuyg Suthumaiifiwadnnanws uaz Tasfimsitedodonnm
ar as & b o A w o Y 1
ofiedgnssuyy Fuhunguuiogegaitlugiu ddideievesmnadysssuyy Swniussinsae
w PRy a o & = ¥ T E e
49453 tazvnsdidnagniuiiumsnall dssudeilusnyanade udlashidlussdnsma
o o o o o ar “ o o ar at @
wannasn llfvatuma ot ldtumasysssuyydie
uduntgyeiAvos sssuymvieIveaning ne WL 2540 wins1 268 lgda

o ol

o o e a o s ] @ o '
AR dilsdvvesmaigrsnuyaiiudana uazlivagniusdnsdien veedyia uailym

omeel

w 9

fRufud3tiesvvesmnaigsssuyyidindeg Tasmmzifoatuwagniuias anniafy
youateny wu luSesiiferiunszuaumsiahditetvhdvua Idammsmasysssuyy
Aoshiilsioduau Taohdidteivdenanludelifavanmengruielan ndueadeilym
o e o ar ar ] o 1 o 3 n M o
uazwansznylddidisdvvesmaiysssuyy nsdinsnaamuhnisivualdhmmezdiden
Y ] -~ Yy 1 d ¥ 3 o ot ¥ vy ¥ o
vaernasgEITNY R uaningmmsidestnadies livudas e e numundala msldwanms
o P - o 1 P=1 v oo oy ) & o 9
awd laodlameronnims wagdadiunzuuudes mdutlunisilameseaaints i ldaainms
wannuiiudaszlumsdadulenand Sesldmdnnmsaswdlasdy nsliuendseinnang
A o @ ot o o d oy oA e Vet o
mermmuadasiunzuuudsalumsawd fewtluilym mneguuudesinulndifesiuinn
Tinrsdmuadadiunzuuudsesmunnudmiguond

Y cAen e oW b

TuSeanansuRuvesnisiinagniuvesdiifeds Tamamznsdiddeses
ngruedanTaudaiuigsssuyy msﬁ%ﬁﬂ15ﬁmu@5’u§uNaﬁaﬁwmﬂgwmulﬁ%ﬂmu
Wenanansznuvesdiiesy uazldhoudessnsiatydaduiunismusiiesufieiy
agmnoatiulva wieudlunguueniudnldgndes veuwavesmsiinagniu fAnasi
ANUFAIUN mmmmmﬁﬁﬁaﬁmm:mawaé’mﬂumﬁxfhﬁfwmﬁﬁﬁnﬁ’mﬁnfu wonvngi
asfinsfmuandnmasidess e lunmsiisufudveuasdesndu well marztnansd

-

||




LI v a

masysssuygItieh luamsoddsiufudweld wu s3tieioh 47/2547 uaurensdl

Qs = o

v an 1 o an o o g a  ar 0o aa o o
Timawaiidtuiusive 14 wu siitedoh 92549 TuiSeamstisnumumitess Aaasd

¥

= o =3

Y] [ acd A LYY d’ Y 0o ana w Y q’;'
AIAIFITITUYYUDIUIINIHUAIFNG mammmmaﬂmwﬂmﬂu"lﬂmnmm%nu"lﬂ 1D

woldadianufagnmlsfunuess

¥
mItesuemadysssuyyiudeurniumasysssuyadielunsitieivndsen T
[ n’;’ [y o aa o a o A o d [awva o
aiu uimaigsssuyyesssndunudiiunyd Anrsiindninustl A Tddmou msz

mMsnauIINIRELBYz demansenURBNagniuYeiIuylundneuld wozifanulidung

o o L =

Tuszuunguane Tunsaidissvuemaiysssuyglinmuianata Sysssuygil 1Adyda

o
& L)

r-lsld dy dy ddy a [} = [ ' a [ o [ [
ﬁumssaﬂuﬂmuwmmﬂﬁu %aﬂaimﬂmﬂumﬂanmwmimﬂmhmmummgﬁisuum

Y o

k3
103 nod




~

2
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Academic Year 2006
ABSTRACT

The Constitutional Court is regarded as the judicial organization in the public law
system as well as the constitutional organization, which has power to adjudicate the constitutional
disputes. Consequently, it is the court where there is the particular jurisdiction. Since the
adjudication of disputes is based on the Constitution, which is the supreme law, the decisions of
the Constitutional Court shall bind all of the State’s organizations. In some cases, they have
unlimited binding including the individuals. However, as it is the judicial organization, the
general principles related to the courts shall be applied to the Constitutional Court as well.

* Although the legal provisions of Section 268 of the Constitution of the Kingdom of
Thailand, B.E. 2540 (1997) prescribe that the Constitutional Court’s decisibns shall be final and
they shall bind all of the State’s organizations, the problems relating to the Constitutional Court’s
decisions still remain, especially for the binding and sanction of the decisions. For instance, the
procedures to prepare the decisions, the Constitutional Court’s judges are required to separately
prepare their own personal decisions. The said decisions do not create any legal binding, but they
bring about the problem and impact to the Constitutional Court’s decisions. In such case, the
author is of opinion that the Constitution should require to prepare only the Constitutional Court’s
decisions, but if the minority of judges disagrees with such decisions, the dissenting opinion may
be made. The application of the resolution principles by disclosing the judges’ names and voting
proportion is not different from the disclosure of the judges’ names. The judges lack the
independence to make their decisions for the resolution. Consequently, the secrete resolution
principles should be applied. The problems may arise from not classifying the types of cases in
determining the voting proportion in the resolution. If the vote is relatively close, the voting

proportion should be determined according to the priority of the certain cases.

||




With regard to the commencement of the decisions’ binding especially for the cases
of decisions considering whether or not the law is contrary to or inconsistent with the
Constitution, the last effective date to enforce the law should be explicitly specified in order to
lessen the impact of the decisions and the sufficient time should be given to the legislative body
to proceed on according to the decisions relating to the new laws or to rectify the old laws. With
regard to the limitation of the binding, it should be clear that the decisions and their substantial
reasons are binding. Apart from this, the principles on powers to render the decisions exceeding
the claim and exceptions should be provided because in some cases, the Constitutional Court
decides that it cannot judge beyond the requests e.g. Ruling No. 47/2547 whereas in some cases,
it decides that they are entitled to render the decisions exceeding the claim e.g. Decision No.
9/2549. With regard to the enforcement as per the decisions, the Constitutional Court should have
powers to set forth the procedures or enforcement measures to be in accordance with their
decisions so that their decision can truly create the sanction.

The decisions of the Constitutional Court shall also bind the Constitutional Court in
judging the other cases in the future. Therefore, although the Constitutional Court will reverse its
decisions, the practical principles should be explicitly provided because the repetition of decision
reversion will affect the binding of previous decisions and there will instability in the legal
system. In the case where there are errors in the Constitutional Court’s decisions, the Constitution
does not prescribe to revise the cases. As a result, this issue should be applied to the Thailand’s

Constitutional Court as well.
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