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ABSTRACT

The purposes of this research were to investigate the problems concerning
professional indemnity insurance of accounting professionals, background, definition and general
characteristics of professional indemnity insurance and legal measures for professional indemnity
insurance of accounting professionals including legal professionals who apply legal measures for
professional indemnity insurance to damages stemmed from their career as occurring in some
countries such as Malaysia, Singapore and even Thailand. This research analyzed legal
responsibilities of accounting professionals, how to deal with operating professional indemnity
insurance, obstacles to operation as well as limitations of the law. Furthermore, in this research,
legal measures for professional indemnity insurance of accounting professionals in Thailand and
those of foreign countries were compared to find out the suitable legal measures to be used as the
approach to elimination of the risks derived from service provision of accounting professionalism
to enhance the effectiveness of protecting accounting professionals and the victim of crime in
accordance with current economic and social situations in Thailand. The methodology included
document research on provisions of various legal codes, verdicts of the Court, textbooks,
documentation and articles on the topic of professional indemnity insurance of accounting
professionals written in Thailand, Malaysia and Singapore.

Since accounting professionalism in the past or at present have had to rely on
knowledge, skills and carefulness, the product from this special area is often cited as a reference
in government and private sectors. Mistakes or defects caused by work performance should not
occur because they might have a negative effect on a number of people in the society. Therefore,

it is conspicuous that accounting professionals have to be faced with risks causing damages to
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other people making mistakes in their career. How will the victim get the compensation for the
damage?

In general, accounting professionalism is controlled by the organization of
professionalism, the Council of Accounting Professionalism. All legislation issued by the
government to be implemented such as the Accounting Professionalism B.E. 2547, the
Accountancy Act B.E. 2543, Civil and Commercial Code, Criminal Law and various legislation
aimed to control and monitor the professionalism to be effective and correspond to the standards
of professionalism, If the provision of service of accounting professionalism lacks effectiveness
or incongruent with account professionalism, accounting professionals might be punished as
mandated in the law. The penalty for this usually limit or abolish the rights or benefits obtained
from doing the career. However, there are no legal measures to immediately compensate the
victim and to help the victim get paid off for the damage as much as possible.

The results from investigating legal measures in certain foreign countries like
Malaysia and Singapore revealed that the compulsory insurance system is implemented for
professionals to be a guarantee for the damage the professionals might cause to other people.
After the professionals have registered to be provide professionalism service for people in
general, all of them have to proceed professional indemnity insurance. This regulation appears in
the legal measure monitoring performing professionalism. Therefore, the suggestion from this
research is the implementation of compulsory professional indemnity insurance system to
guarantee the damage occurring to accounting professionals. This special legal measure must be
regulated in the law controlling accounting professionalism like the Accounting Professionalism
Act B.E. 2547. Since the professional indemnity insurance becomes a legal measure which
comprises a procedure of grouping people getting involved in the same risky condition and
concemns the risk and loss which may be transferred or relieve the responsibility for the loss

expected to occur to others as agreed, it is likely to be a suitable solution to the problem.
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* Professional Indemnity Insurance. A type of insurance effected by various person e.g. solicitors,
accountants, brokers, architects, against their liability to pay damages to their clients by reason of negligence in
the performance of their professional duty.

® A Professional Indemnity Insurance Policy is a contract between the insured professional and the
insurer in which the insurer promises to indemnify the Professional against claims against it by clients or person

affected by the professional’s activity.
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Bachelor of Accounting (University of Malaysia)

Diploma in Accounting, University Kebangsaan Malaysia

Bachelor of Accounting (Honors), University Kebangsaan

Malaysia

Bachelor of Accounting (Honors), University Technology
MARA

Advance Diploma in Accountancy, MARA Institute of

Technology (up to October 1996)

Bachelor of Accounting (Honors), University Utara Malaysia

- Bachelor of Accounting (Honors), University Putra Malaysia

Bachelor of Accounting (Honors), International Islamic
University

- Bachelor of Accounting (Honors), University Sains Malaysia
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- Malaysian Institute of Certified Public Accountants

- Institute of Chartered Accountants of Scotland

- Institute of Chartered Accountants of England and Wales

- Institute of Chartered Accountants in Ireland

- Association of Chartered Certified Accountants (United Kingdom)

- Institute of Chartered Accountants in Australia

- CPA Australia

- Institute of Chartered Accountants of New Zealand

- Canadian Institute of Chartered Accountants

- Institute of Chartered Accountants of India

- Chartered Institute of Management Accountants (United Kingdom)
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> Legal Profession (Professional Liability) (Insurance) Rules 1992, Rule 2. “Insurer means any person
permitted by law to carry on professional liability insurance business or pecuniary loss insurance business.”

10 http://www.jltinteractive.com/eccover/

" Legal Profession (Professional Liability) (Insurance) Rules 1992, Rule 2. “Broker means the broker
appointed from time to time by the Council to act on its behalf and on behalf of any advocate and solicitor in
relation to the profession liability insurance policy undertaken pursuant to these Rules.”

2 Legal Profession (Professional Liability) (Insurance) Rules 1992, Rule 5. “ On and after the
effective date, every advocate and solicitor to whom these Rules apply shall be obliged as follows:

(a) to be insured under the Master Policy;
(b) to comply with the terms of the Master Policy and any certificate of insurance issued in

connection therewith; and”
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2 Legal Profession (Professional Liability) (Insurance) Rules 1992, Rule 6. “Transitional provisions.
(a) Any advocate and solicitor who, on the effective date, has an existing professional indemnity
insurance in force which expires not later than the Thirtieth day of June Nineteen Hundred and Ninety Three
shall not be obliged to be insured under the Master Policy until the expiry of his own policy or the first day of
July Nineteen Hundred and Ninety Three, whichever is the earlier.”
" Legal Profession (Professional Liability) (Insurance) Rules 1992, Rule 8. “Council may request
information. The Council may require any advocate and solicitor, any broker or insurer, as the case may be,

to submit such information as may be necessary to ensure that these Rules have been complied with.”
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'S Legal Profession (Professional Liability) (Insurance) Rules 1992, Rule 4. “Insurance policy.

(a) The Council shall take out, in the name of the Malaysian Bar, and maintain with such insurers as
it may approve from time to time a Master Policy to provide indemnity against such classes of professional
liability as may be determined by the Council.

(b) The terms and conditions of the Master Policy shall be approved by the Council and may be
amended by the Council from time to time.

(c) The Master Policy shall provide indemnity for all advocates and solicitors to whom these Rules
apply as well as for such former advocates and solicitors and other parties as may be mentioned in the policy.

(d) The limits of the indemnity or any self insured amounts under the Master Policy shall be
determined by the Council from time to time.”

6 Legal Profession (Professional Liability) (Insurance) Rules 1992, Rule 9. “Liability to disciplinary

proceedings.

The breach by an advocate and solicitor of the provisions of rules 5, 6 and 8 shall constitute

professional misconduct and shall render such advocate and solicitor liable to disciplinary proceedings under

the Act.”
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* Insurance Act. section 62 (2). “It shall not be lawful to make any policy on any event without
inserting in such policy the names of the persons interested therein, or for whose use or benefit or on whose
account such policy was made.”
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** Legal Profession Act (Chapter 161) Legal Profession Act (Professional Indemnity Insurance)
(Amendment) Rules 2006, Rule 1 A “authorized insurer” means an insurance underwriter approved by the

Council.”
® Legal Profession Act (Chapter 161) Legal Profession Act (Professional Indemnity 1nsurance)
(Amendment) Rules 2006, Rule 4 ba. “$2 million, or such other amount as may be determined by the Council,

for each and every claim in respect of civil liability incurred by an advocate and solicitor practicing in any

limited liability law partnership.”
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AIG American Home Assurance Company 133

Singapore
SE ASIA
AIG Bullding, 22 Martin Road, Singapore 239058. Tel: 64191010 Fax: 68357411

Notice:Statement pursuant to Section 25(5) of the Insurance Act (Cap 142) or any amendments
thereof; You are to disclose In this application, fully and falthfuily, all the facts which you know or
ought to know, otherwise the policy issued may be void and you may receive nothing from this
policy.

ProfessionGuard

Accountants Professional Liability
Proposal Form

Name of Insured:

Address(es):

eb Site Address:

Establishment Date:

'BUSINESS ACTIVITII

2. Please state the following details:

Number of Partners/Directors/Principals:
Number of Accountants:
Number of Other Fee Earning Employees:

3. Please give the following details of all Partners/Directors/Principals:

Name Qualifications Years in Industry Years as Partner
IDirector/Principal

If a Partner/Director/Principal has beern working in the relevant industry for less than 3 years, we
will require a bnef resume outlining career details.

4. Please state, during the past 5 years:

(a) has the name of the Insured(s) been changed? QOYes UNo
(b) has any other business(es) been purchased, merged or consolidated
with the Insured? QOYes ONo

If “yes”, please provide details on a separate sheet.

Accountant Professional Liability 1
August-2006




AI G American Home Assurance Company
ST Singapore

5. Please provide details of any major new operations undertaken during the last 12 months or
planned for the next 12 months.

6. Please provide an estimate of the percentage of total annual fees for the past complete
financial year from the following categories:

Audit/ Accountancy/ Company Insolvency/ Liquidation
Tax for Listed Companies % %
Audit/ Accountancy/ Company Mergers & Acquisition (Listed
Tax for non-listed Companies Companies / non-listed

% | Companies) %
Audit/ Accountancy/ Company Mergers & Acquisition (Small
Tax for Small Traders % | Traders) %
Audit/ Accountancy/ Company Executor/ Trusteeship
Tax for Banks/ and Financial
Institutions % %
Personal Taxation Insurance Commissions (non-life

% | and pensions) %
Management & IT Consultancy % | Life & Pension Commissions %
QOutside Directorship % | Investment Advice %
Company Secretarial/ Registrar Other - please specify

% %

7. Please give names of any professional organisations or associations of which the Insured or
Partners/Directors/Principals are members:

8. Please give the following fee income details:

Year Singapore USA/ Canada | Elsewhere
Previous Completed Financial Year
Current Financial Year
Estimate of next Financial Year

9. What is the management structure of the Insured?

QJ Managing Partner QO Managing Executive
O Management Committee O Executive Committee
0 Other (please specifiy)
10. If the Insured is managed by a committee, does the committee meet on regular or ad hoc
basis? ORegular QAd hoc
Accountant Professional Liability 2

August-2008

134
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Singapore
SE ASIA gap

11. Does the Insured designate or employ an individual with management responsibility for
evaluating or dealing with complaints, actual or potential claims and other such matters?

QYes QNo
12. Risk management procedures
(a) Does the Insured have written risk management procedures? QYes UONo
(b). Are the risk management procedures regularly reviewed, circulated and/or discussed
within the Practice and have all staff been made aware of them? UYes WNo
13. Does the Insured always use engagement letters? OYes ONo
If “yes”, then
(a) Do the engagement letters outline:
the scope of services to be performed OYes 0QNo
any statement/ assumptions upon which the engagement is based QYes OQNo
the responsibilities of the client QYes QNo
any limitations/ restrictions in respect of any services performed QYes QNo
(b) Does the client sign the letter of engagement? QOYes UNo
(c) Do you provide advice or services which fall outside the scope of the letter of engagement?
; QYes UNo
14. Conflicts:
(a) Do you have a written policy specifying the conflicts of interest procedures which include a
cross check system and back up? QYes UNo
(b) In the event of a conflict of interest, do you:
inform the client in writing QYes 0ONo
advise the client to seek independent advice ' OYes UNo
continue to act for the client QYes QONo

(c) Does the Insured undertake any professional services for any client in which any
Partner/Director/Principal or Accountant holds a partnership/ directorship or have any
other financial interest? QYes QNo

If “yes”, please provide details below:

15. Diary System

(a) Does the Insured operate a diary system with manual back-up? OYes 0QNo

If “yes”, please answer (b) and (c)

(b) Are periodic checks made to ensure that the diary system is being strictly followed?
QYes UNo

(c) Does the diary system provide for Accountants being absent or deadlines are missed?
QYes QNo

Accountant Professional Liability 3
August-2006
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16. A policy which requires prior approval in writing for an Accountant to serve as an Officer and/
or a Director of a client or third party. OYes UONo QONot Applicable

17. File Review

(a) Does the Insured have a file review system which requires randomly selected files to be

audited by an Accountant other than the Accountant handling the file? OYes 0ONo
(b) Does the file review system include Partner to Partner auditing? OYes QNo
18. Does the firm offer and promote continuing training? QYes ONo

19. If the Insured wishes to have coverage for Fraud/ Dishonesty, please complete the following:

(a) Has the Insured(s) sustained any loss or claim through the fraud or dishonesty of any
person? QYes ONo

If “yes®, please specify

(b) Is the Insured(s) aware of any allegation or occurrence of fraud or dishonesty at any time
committed by any past or present partner, director or employee? QYes 0QONo

If “yes”, please give details and state precautions taken to prevent a reoccurrence.

(c) Does the Insured(s) always require satisfactory references or only when engaging senior
employees? OAlways  QSenior Appointments Only

Nature of Reference QWritten QOVerbal

(d) Is any employee allowed to sign checks on his/her signature alone for values
exceeding US$50,000? QYes ONo

if “yes”, please give details on a separate sheet.

(e) How frequently are checks carried out on all entries in the cash book with paying-books,
receipts, counterfoils and vouchers and reconciled with bank statements including the
balance of cash and unpresented cheques, independently of employees receiving or
banking monies, in respect of monies belonging to the Insured as well as in trust on

behalf of others?
QWeekly QMonthly QOQuarterly QOther (please specify)
() Are client funds kept in a properly designated client account which is separate from the
bank account of the Insured? QYes 0QONo
Accountant Profassional Liability 4
August-2006
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20. Is any partner/director/principal after inquiry, aware of any claims ever been made against the
Insured(s) or their predecessors in business or any of the present or former
partners/directors/principals? QYes ONo

21. Is any partner, director or principal after inquiry, aware of any circumstances or occurrences
which may give rise to a claim against the Insured or their predecessors in business or any of
the present or former partners/directors/principals? QYes 0QONo

If you have answered “YES” to questions 20 or 21, then full details of each matter must be
advised before quotation can be considered. We must remind you that it is imperative to answer
these questions correctly. FAILURE TO DO SO COULD WELL PREJUDICE YOUR RIGHTS, if
subsequently a claim should arise.

22. (a) Please list out details of previous Professional Liability Insurance carried during the past 3
years.

If none, then please check here O

Period Insurer Limit Excess Premium

(b) Has any proposal for Professional Liability Insurance made on behalf of the Insured(s) or
any predecessors in the business, or present partners/directors/principals ever been
declined or has such insurance ever been cancelled or renewal refused or special terms
imposed? QYes 0ONo

If “yes”, please advise reason(s).

23. (a) Please specify Limit of Liability desired:

$ $ $ $ $
(b) Deductible desired:
$ $ $ $ $

SIGNING THIS PROPOSAL DOES NOT BIND THE PROPOSER TO COMPLETE THIS
INSURANCE

Accountant Professional Liability 5
August-2006
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1/We declare that the statements and particulars in this application/ proposal are true and that
no material facts have been misstated, misrepresented or suppressed after enquiry. I/ We
agree that this application/ proposal, together with any other information supplied by me/ us
shall form the basis of any contract of insurance effected between the Insurer and me/ us. I/
We undertake to inform the Insurer of any material alteration to those facts occurring before the

renewal / completion of the contract of insurance.

Signed

Title
(to be signed by Partner/ Director/ Principal or equivalent)

insured(s)

Date

H THIS PROPOSAL Fi

o

i PLEASEENCLOSE Wi

e Accountant Professional Liability Supplementary Audlt Questionnaire (if applicable)

Accountant Professional Liability 6
August-2006
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Professional Indemnity Insurance Policy

Members of Institute of Chartered Accountants in England and Wales

DECLARATIONS
Policy Number:
Chubb Insurance Company of Europe

S.A. (herein called the “Company”)

Item 1. Firm:

Address:

Item 2. Limit of Liability:
Item 3. Contribution:
Item 4. Policy Period: From:
To: both days inclusive

Local time at the address shown in Item 1

Item 5. Date of Proposal:

Item 6. Endorsements Effective at Inception:

THIS IS A CLAIMS-MADE POLICY AND ONLY COVERS CLAIMS FIRST MADE AGAINST
THE INSURED DURING THE POLICY PERIOD.

For and on behalf of Chubb Insurance Date

Company of Europe S.A.
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In consideration of payment of the premium and subject to the terms of this Policy, the Company

and the Firm agree as follows:
Insuring Clauses

Civil Liability Insuring Clause 1

1. The Company shall pay on behalf of the Insured damages, settlements and Claimants'
costs which the Insured is legally liable to pay on account of a Claim first made against
the Insured during the Policy Period in respect of any civil liability whatsoever or
whensoever arising incurred in connection with the conduct of any Professional Business

carried on by, or on behalf of, the Insured.

Documents Insuring Clause 2
2.  The Company shall pay on behalf of the Insured:
(a) the reasonable costs and expenses of replacing or restoring Documents which are
lost, damaged or destroyed up to a maximum amount of .100,000 for the Policy
Period; and/or
(b) damages, settlements and Claimants' costs which the Insured is legally liable to pay
on account of a Claim first made against the Insured during the Policy Period for

third party liabilities as a consequence of such loss, damage or destruction.

Ombudsman Awards Insuring Clause 3

3.  The Company shall pay on behalf of the Insured:
(a) any amount paid and/or payable; and/or
(b) the cost of taking any steps which the Insured is directed to take in relation to a

Claimant;

in accordance with any final and binding award or determination of any Ombudsman
appointed pursuant to the provisions of the Financial Services and Markets Act 2000, the
Central Bank and Financial Services Authority of Ireland Act 2004 or any amendment or

re-enactment thereof (including Claimants' costs) provided that the Claim giving rise to
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the award or determination of the Ombudsman was first made against the Insured during
the Policy Period and that the Claim arose out of the conduct of Professional Business
carried on by, or on behalf of, the Insured. Nothing in this clause limits or restricts (or

shall be construed as limiting or restricting) the scope of indemnity afforded by Insuring

Clause 1

Definitions

4,

In this Policy the word "person(s)", wherever it appears, means legal or natural person(s)
unless otherwise specified. When used in bold type in this Policy:

Alternate means any individual practitioner, partnership, limited liability partnership or
company who is acting in connection with the arrangements to cover the incapacity or
death of a sole practitioner.

Claim means a demand for compensation or damages from, or the assertion of a right
against, any

Insured (including, for the purposes of the insurance provided under Ombudsman Awards
Insuring Clause 3, any complaint or reference to any Ombudsman appointed pursuant to the
provisions of the Financial Services and Markets Act 2000, the Central Bank and Financial
Services Authority of Ireland Act 2004 or any amendment or re-enactment thereof) which
arises out of the conduct of Professional Business carried on by, or on behalf of, the
Insured.

Claimant means a person who makes a Claim.

Computer means any computer or other electronic data processing device, equipment or
system, any hardware, software, programme, instruction, data or component utilised or
intended to be utilised therein or thereby, or any actual or intended function of or process
performed by any of the foregoing.

Director has the meaning given by section 741(1) of the Companies Act 1985, article 9 of
the Companies (Northern Ireland) Order 1986, section 2 of the Companies Act 1963 of the
Republic of Ireland or section 27 of the Companies Act 1990 of the Republic of Ireland, as

appropriate or any amendment or reenactment thereof.
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Documents means all forms of documents of whatsoever nature including records stored on a
Computer, but excluding bearer bonds, coupons, bank notes, currency notes and
negotiable instruments, which are either the property of or entrusted, lodged or deposited
with the Insured.

Firm means the sole practitioner, firm, company or limited liability partnership stated in

Item 1 of the Declarations and, save for the purposes of Section 10 below, includes the

predecessors in business of the said person, firm, company or limited liability partnership.

Insured means each and all of the following persons, each of whom shall be severally

msured hereunder:

(a) those persons named in the Proposal as Partners, Directors or Members of the
Firm (or named as the principal where the Firm is a sole practitioner) and any other
person who may at any time during the Policy Period become a Partner, Director
or Member in the Firm;

(b) any former Partner, Director or Member of the Firm including any such former
Partner, Director or Member whilst acting as a consultant to the Firm,;

(c) any person who is or has been under a contract of service with the Firm;

(d) any person who is or has been under a contract of service with a Member save that
such person shall only be an Insured for the purpose of this Policy if and insofar as
any Claim arises out of Professional Business carried on by such person for or on
behalf of the Firm; |

(e) the estates and/or legal representatives of any person described in (a), (b), (c) or (d)
above, in the event of death, incapacity, insolvency or bankruptcy;

(f)  any company or limited liability partnership stated in Item 1 of the Declarations;

(g) any person who is acting on behalf of the Firm as an Alternate.

Member means any member of a limited liability partnership, including, without

limitation, a designated member, save that such a member shall only be an Insured for the

purposes of this policy if and insofar as any Claim arises out of Professional Business
carried on by the member for or on behalf of the Firm.

Packaged Software means any software produced by a party other than the Insured that is

marketed for general distribution on a wholesale or retail basis.
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Partner has the meaning given by the Partnership Act 1890.

Policy Period means the period of time specified in Item 4 of the Declarations, subject to

termination in accordance with the Termination of Policy Section below.

Pollutants means any substance exhibiting any characteristic hazardous to the environment

or having an adverse impact on the environment, including but not limited to solids,

liquids, gaseous or thermal irritants, contaminants or smoke, vapour, soot, fumes, acids,

alkalis, soil, chemicals and waste materials, air emissions, odour, waste water, oil, oil

products, infectious or medical waste, asbestos, asbestos products and any noise.

Pollution means:

(a)

(b)

any actual, alleged or threatened exposure to, or generation, storage, transportation,
discharge, emission, release, dispersal, escape, treatment, removal or disposal of, any
Pollutants; or

any regulation, order, direction or request to test for, monitor, clean up, remove,
contain, treat, detoxify or neutralise any Pollutants, or any action taken in

contemplation or anticipation of any such regulation, order, direction or request.

Professional Business means:

()

(b)

(c)

advice given or services performed of whatsoever nature by or on behalf of the
Insured, wherever or by whomsoever given or performed;

advice given or service§ performed of whatsoever nature by the Insured pursuant to
any individual personal appointment, including, without prejudice to the generality
of the foregoing, any appointment as a trustee or personal representative made or
accepted in the course of the Insured's business, but excluding any appointment as
Company Secretary, Registrar or Director; and

advice given or services performed by the Insured, pursuant to any individual
personal appointment as a Company Secretary, Registrar or Director, in connection
with tax matters, secretarial work, share registration, financial advice to
management, book-keeping, management accounting, financial investigation and
reports, negotiation and settlement of financial claims, company formations,

investment advice, insurance and pension scheme advice and computer consultancy;
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irrespective of whether or not a fee is charged, but provided that:

(i) if a fee is charged in respect of such advice or service then that fee is taken into
account in ascertaining the income of the Firm; and

(ii)  such advice or service is performed in pursuance of the business activities declared
in the Proposal.

Proposal means the proposal form bearing the date stated in Item 5 of the Declarations and

other documentation submitted to the Company by the Firm when proposing for the

insurance provided by this Policy.

U.S.A. means the United States of America, its territories and possessions and any estate or

political subdivision thereof.

Exclusions

5.

The Company shall not be liable under this Policy to indemnify the Insured against any

Claim or for any loss:

(a) if the action is brought in any court of the U.S.A. or Canada;

(b) arising from Professional Business carried out from any office or other premises
situated in the U.S.A. or Canada;

(c) arising directly or indirectly from bodily injury, mental injury, psychological injury,
anguish, emotional distress, shock, sickness, disease or death sustained by any
person who is or has been under a contract of service with the Firm or any Member
arising out of or in the course of his or her employment;

(d) arising directly or indirectly from any dispute between the Firm or any Member as
an employer or potential employer and any person who is or has been or has made an
application to be under a contract of service with the Firm or any Member;

(e) for death of or bodily injury to or psychological injury, emotional distress or anguish,
shock, sickness or disease of any person (not being a person who is or has been
under a contract of service with the Firm or any Member), save that this exclusion
will not apply to any loss or any Claim for psychological injury, emotional distress
or anguish or shock which arises from any actual or alleged breach of duty in the

performance of (or failure to perform) Professional Business;
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(f)  save in respect of Insuring Clause 2, for physical loss of or damage to property;

(g) save in respect of Insuring Clause 2, arising directly or indirectly from the
ownership, possession or use by the Insured of land, buildings, aircraft, watercraft,
vessels or mechanically propelled vehicles;

(h) in respect of which the Insured is entitled to indemnity under any other insurance
except in respect of any excess beyond the amount which would have been payable
under such insurance had this Policy not been effected;

(i) arising out of any circumstance or occurrence which has been notified under any
other policy or certificate of insurance attaching prior to the inception of this Policy;

(j)  inrespect of dishonest or fraudulent acts or omissions committed by any person after
discovery of reasonable cause for suspicion or fraud or dishonesty on the part of that
person;

(k) made against the Insured by any underwriter or insurance company arising out of
the Insured's activities as their insurance agent unless the underwriter or insurance
company has obtained a judgement in any court against the Insured notwithstanding
anything to the contrary contained in Section 14 below;

(1)  arising out of or in connection with any trading losses or trading liabilities incurred
by any business managed by or carried on by the Insured, but this exclusion is not to
apply to any Claim made against the Insured for negligence in the normal course of
their conduct of any receivership or procedures under the Insolvency Act 1986 (of
the United Kingdom) or the Insolvency (Northem Ireland) Order 1989 or, in the
Republic of Ireland, any receivership or insolvency procedures under the Companies
Acts 1963 to 2005 or the Bankruptcy Act 1988 or any amendment or re-enactment
thereof;

(m) arising out of the giving of any express or implied warranty or guarantee relating to
the financial return of any investment or portfolio of investments;

(n) directly or indirectly caused by, or contributed to by, or arising from ionising
radiations or contamination by radioactivity from any nuclear fuel or from any
nuclear waste from the combustion of nuclear fuel or the radioactive, toxic, explosive

or other hazardous properties of any explosive nuclear assembly or nuclear

|
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component thereof or from war, invasions, acts of foreign enemies, hostilities

(whether war be declared or not) civil war, rebellion, revolution, insurrection,

military or usurped power or confiscation or nationalisation or requisition or

destruction of or damage to property by or under the order of any government or
public or local authority;

save in respect of Section 11 below, by any person comprising the Insured against

any other person comprising the Insured; .

for any fine or penalty or any multiple damages, exemplary or punitive damages or

aggravated damages, save that:

(i)  this exclusion shall not apply to any Claim relating to any actual or alleged
defamation arising out of the conduct of Professional Business carried on by,
or on behalf of the Insured; and

(ii) this exclusion will not operate to exclude or limit (or be construed as
excluding or limiting) the scope of indemnity afforded by Insuring Clause 3;

arising out of any Insured acting as Company Secretary, Registrar or Director, save
in respect of the giving or performance (or failure to give or perform) advice or
services in connection with tax matters, secretarial work, share registration, financial
advice to management, book-keeping, 'management accounting, financial
investigation and reports, negotiation and settlement of financial claims, company
formations, investment advice, insurance and pension scheme advice and computer
consultancy;

directly or indirectly caused by or resulting from any act of terrorism; for the purpose

of this exclusion an act of terrorism means an act, including but not limited to the use

of force or violence and/or the threat thereof, of any person or group(s) of persons,
whether acting alone or on behalf of or in connection with any organisation(s) or
government(s) committed for political, religious, ideological or similar purposes
including the intention to influence any government and/or to put the public, or any
section of the public, in fear; this exclusion also excludes loss, damage, costs or
expense of whatsoever nature arising from a Claim made against an Insured directly

or indirectly caused by or resulting from any action taken in controlling, preventing
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or suppressing any act of terrorism; in the event any portion of this exclusion being
found to be invalid or unenforceable, the remainder shall remain in full force and
effect;

arising out of or relating directly or indirectly to or in consequence of Pollution save
that this exclusion will not apply to any loss or any Claim which arises from any
actual or alleged breach of duty in the performance of (or failure to perform)
Professional Business.

arising directly from goods sold, supplied, repaired, altered, manufactured,
constructed, installed or maintained by the Insured or by any person acting for or on
behalf of the Insured (for the avoidance of doubt, the term “goods™ as used in this
exclusion shall apply to Packaged Software, but shall not apply to any other
computer software or any amendments or adaptations of Packaged Software; also
for the avoidance of doubt, this exclusion shall not apply to any loss or Claim arising
from amendments or adaptations made to Packaged Software by or on behalf of the
Insured);

arising directly from any liability assumed by the Insured under any express
warranty or guarantee unless such liability would have attached to the Insured

notwithstanding such express warranty or guarantee.

Limits of Liability and Contribution

6.

The maximum liability of the Company for any one Claim or for any one covered loss not

on account of a Claim, whether against or sustained by one or any number of Insureds,

shall not exceed the Limit of Liability stated in Item 2 of the Declarations.

Notwithstanding Section 6 above, the Company shall in addition indemnify the Insured in

respect of all costs and expenses incurred with the Company's written consent (such

consent not to be unreasonably withheld or unreasonably delayed) in:

(a)

(b)

the defence, investigation or settlement of any Claim which falls to be dealt with
hereunder; or
the investigation of any circumstances notified to the Company under Section 12

below which may give rise to a Claim and which falls to be dealt with hereunder
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Provided that if a payment in excess of the amount of indemnity available hereunder has to
be made to dispose of any Claim or number of Claims against the Insured, the
Company's liability for such costs and expenses shall be such proportion thereof as the
amount of indemnity available hereunder bears to the amount required to dispose of such
Claim or Claims.

All Claims and covered losses not on account of a Claim, whether against or sustained by
one or any number of Insureds, arising out of the same act, error or omission, and/or
arising out of causally connected acts, errors or omissions shall be deemed to be a single
Claim and shall be referable to the Policy Period in which first such a Claim shall have
been made or a loss sustained.

If a Contribution is stated in Item 3 of the Declarations, the Company shall only be liable
for the amount arising from each and every Claim, and the amount of each and every
covered loss not on account of a Claim, that is in excess of that Contribution, which
Contribution shall be borne by the Insured at their own risk. The Contribution stated in
Item 3 of the Declarations shall not be applicable to costs and expenses incurred with the
Company's consent as provided for in Section 7 above or to costs and expenses covered
solely by Insuring Clause 3(a).

Notwithstanding any Contribution stated in Item 3 of the Declarations, the maximum
amount borne by the Insured at their own risk during the Policy Period shall not exceed
the maximum amount calculated in accordancé with the relevant provisions> of the
Professional Indemnity Insurance Regulations of the Institute of Chartered Accountants in

England and Wales in force at the date of the inception of this Policy.

Dishonesty or Fraud: Restriction on Company's Liability for Loss or Liability, and Other Provisions

11

Should the Insured suffer any loss or liability covered by this Policy by reason of the
dishonest or fraudulent act or omission of any former or present Partner, Director,
Member, employee, consultant, sub-contractor or Alternate of the Firm:

(a) no indemnity shall be afforded hereunder in respect of such loss or liability to any

person committing or condoning such dishonest or fraudulent act or omission;




150

(b) the amount payable by the Company hereunder shall be only for the balance of the
loss or liability in excess of the amounts recoverable from the dishonest or fraudulent
person or persons or their estates or legal representatives;

(¢) any monies which but for the dishonest or fraudulent act or omission would be due to
the dishonest or fraudulent person from the Insured or any monies of that person
held by the Insured shall be deducted from any amount payable hereunder;

(d) the Insured shall at the request and expense of the Company take all reaéonable
stepS to obtain reimbursement from the dishonest or fraudulent person;

(e) nothing herein shall preclude the Company from exercising any right of subrogation

against any person committing or condoning such dishonest or fraudulent act or

omission.
Reporting and Notice
12.  The Insured shall as a condition precedent to their right to be indemnified hereunder give
to the Company notice in writing as soon as practicable:

(a) of any Claim made against them or any of them;

(b)  of the receipt of notice from any party of an intention to make a Claim against them
or any of them;

(c) ofany loss suffered by .them or any of them;

(d) of the discovery of reasonable cause for suspicion of dishonesty or fraud on the part
of any former or present Partner, Director, Member, employee, consultant,
sub-contractor or Alternate of the Firm, whether giving rise to a loss or claim
hereunder or not.

13.  If the Insured shall become aware during the Policy Period of any circumstance which

may give rise to a Claim or loss, the Insured shall give notice in writing to the Company

as soon as practicable. Such notice having been given:

(a) any Claim which may subsequently be made against the Insured arising out of that
circumstance shall be deemed to have first been made against the Insured during the

Policy Period;
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(b) any loss which the Insured may subsequently discover they have sustained, being a
loss arising out of that circumstance, shall be deemed to have been first discovered

by the Insured during the Policy Period.

Defence and Settlement

14.

The Insured shall:

(a) as a condition precedent to their right to be indemnified hereunder not admit liability
for, or settle, any Claim without the written consent of the Company;

(b) not incur any costs or expenses in connection with any Claim or any circumstances
notified to the Company under Section 13 above which may give rise to a Claim
without the written consent of the Company (such consent not to be unreasonably
withheld or unreasonably delayed).

The Company shall be entitled at its own expense at any time to take over and conduct in

the name of the Insured or the Firm as the case may be the defence, investigation or

settlement of any such Claim, and to conduct an investigation into circumstances notified
under Section 13 above which may give rise to a Claim, and to receive at all times the full
co-operation of the Insured for this purpose. Subject thereto and to (a) and (b) hereof and
to Sections 12 and 13 above, compliance by the Insured with any rules, requirements,
directions or guidance of any Ombudsman appointed pursuant to the provisions of the

Financial Services and Markets Act 2000, thek Central Bank and Financial Services

Authority of Ireland Act 2004 or any amendment or re-enactment thereof will not

constitute a breach of any term of this Policy.

Nevertheless, neither the Insured nor the Company shall be required to contest any legal

proceedings unless a Queen's Counsel (to be mutually agreed upon by the Insured and the

Company or failing agreement to be appointed by the President of the Institute of

Chartered Accountants in England and Wales) shall advise that, taking due account of the

interests of both the Company and the Insured, such proceedings should be contested.
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Notice

15.

Notice to the Company under this Policy shall be given in writing addressed to:
Notice of claim or circumstances: Claims Department
Other requests: Chubb Specialty Insurance
Chubb Insurance Company of Europe S.A.
106 Fenchurch Street
London EC3M 5NB

Notice shall be effective on the date of receipt by the Company at such address.

Representations

16.

In issuing this Policy, the Company has relied upon the declarations and statements in the
Proposal, which are made to the best of the Insured's knowledge and belief. All such
declarations and statements are the basis of cover and are incorporated into and constitute

part of this Policy.

Special Conditions

17.

The Company will not exercise its right to avoid this Policy, or claim to be discharged
from any liability hereunder, on the grounds of any alleged non-disclosure or
misrepresentation of facts or alleged untrue statements in the Propesal or in any other
information which may have been supplied, provided always that the Insured establishes
to the Company’s reasonable satisfaction that such alleged non-disclosure,
misrepresentation or untrue statement was free of any fraudulent conduct or intent to
deceive.

However, if such alleged non-disclosure, misrepresentation or untrue statement consists of
or includes a failure to inform the Company of any circumstance of which the Insured
was aware which might give rise to a loss of, or Claim against, the Insured the indemnity
hereunder in respect of that loss or Claim shall be limited as follows:

(a) where the Insured should have notified such circumstance under any previous

insurance (whether with other insurers or not) the indemnity hereunder shall be
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limited to the indemnity which would have been available under the earliest such
previous insurance if such circumstance had been properly notified;

(b) where the Insured should have notified such circumstance under this Policy prior to
obtaining any increase in the limit of indemnity hereunder or other variation of the
terms hereof the indemnity hereunder shall be limited to the indemnity which would
have been available prior to such increase in cover or variation of the terms hereof.

Where the Insured's breach of or non-compliance with any term of this Policy has fesulted

in prejudice to the Company:

(a) inthe handling or settlement of any Claim against the Insured,

(b) in the amount of any loss sustained by the Insured,

(¢) in the obtaining of reimbursement from any dishonest or fraudulent person as
referred to in Section 11 above,

the indemnity afforded hereunder (including liability or Claimants’ costs) shall be reduced

to such sum as in the Company’s reasonable opinion would have been payable by them in

the absence of such prejudice.

Authorisation Clause

(Y

18.
Y

19.
)

The Firm hereby agrees to act on behalf of itself and all Insureds with respect to the
giving and receiving of notige of Claims or loss or termination, the payment of premiums
and the receiving of any retum premiums that fnay become due under this Policy, the
negotiation, agreement to and acceptance of endorsements, and the giving or receiving of
any notice provided for in this Policy, and the Insureds agree that the Firm shall so act on

their behalf.

Alteration and Assignment

20.

No change in, modification of, or assignment of interest under this Policy shall be effective
except when made by written endorsement to this Policy duly executed on behalf of the

Company.
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Contracting Parties

21.

A person who is not a party to this Policy has no rights under the Contracts (Rights of Third
Parties) Act 1999 or any amendment or re-enactment thereof to enforce any term of this
Policy. This condition does not affect any right or remedy of a third party which exists or is

available other than by virtue of the Contracts (Rights of Third Parties) Act 1999.

Subrogation by the Institutes to Insured's Rights under this Policy

22.

If any of the Institutes of Chartered Accountants in England and Wales, of Scotland and in
Ireland becomes subrogated to the Insured's rights under this policy arising from their
making a payment to a Third Party from that Institute's Compensation Fund, that Institute
shall be deemed hereby to rank as a preferential creditor and its claim shall have priority

over any other party who may also become subrogated to the Insured's rights hereunder.

Valuation and Foreign Currency

23.

Any Claim or loss which is not in the currency stated on the Declarations of this Policy or
any endorsements thereto shall be converted to and paid in the currency of this Policy or
any endorsements thereto based upon the rate of exchange published in The Financial
Times on the date the final judgement is reached, the amount of the settlement is agreed

upon or the other element of the Claim or loss is due, respectively.

Cancellation

24.

This Policy may not be cancelled, except if the Firm and the Company agree mutually in
writing to cancel it, in which case it may be cancelled by the Company by mailing a
written notice of cancellation to the Firm at the address shown in Item 1 of the
Declarations, stating when such cancellation shall be effective, being a date not less than
seven days after mailing. In the event of cancellation, the Company will immediately
notify The Institute of Chartered Accountants in England and Wales of the cancellation and

the name of the Firm.
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Savings Clause

25. Should any provision or any element of any provision of this Policy be or become invalid
or unenforceable pursuant to the law governing this Policy, such provision or element shall
be deemed to be deleted and all other terms and conditions of this Policy shall remain in
full force and effect.

Arbitration

26. Save as provided in Section 14 above, any dispute or disagreement between the Insured

and the Company arising out of or in connection with this Policy shall be referred to
arbitration before a sole arbitrator (to be mutually agreed upon by the Insured and the
Company or, failing agreement, to be appointed by the President of the Institute of
Chartered Accountants in England and Wales) whose decision shall be final and binding on
both parties.

Furthermore, in the event of any dispute between any insurers who have subscribed to ‘this
Policy concerning this insurance, such dispute shall be referred to arbitration before a sole
arbitrator (to be mutually agreed upon or, failing agreement, to be appointed by the
President of the Institute of Chartered Accountants in England and Wales) whose decision

shall be final and binding on both parties.

Choice of Law and Forum

27.

This Policy shall be governed by and construed in accordance with the laws of Englé.nd and
Wales. Save as otherwise provided in this Policy the courts of England and Wales shall
have exclusive jurisdiction to hear and determine any suits, actions or proceedings and to

settle any disputes that may arise out of or in connection with this Policy.

Difference in Conditions

28.

In the event of any dispute in connection with the terms of this Policy, there shall take
precedence over any terms of this Policy which are less favourable to the Insured the terms
of the Minimum Approved Wording contained in that Prospectus for Participating Insurers

of the Institute of Chartered Accountants in England and Wales agreed to by the Company




156

with the Institute in that authorisation of the Company as a Participating Insurer which

applied at the start of the Policy Period.

L
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LAWS OF MALAYSIA [ACT 166]

LEGAL PROFESSION ACT 1976

P.U. (A) 237/92
LEGAL PROFESSION (PROFESSIONAL LIABILITY) (INSURANCE) RULES 1992

Incorporating latest amendments - P.U.(A) 159/1999

Publication : 25th June, 1992

Date of coming into operation : 1st July, 1992

IN exercise of the powers conferred by subsection (1) and (2) of section 78A of the Legal
Profession Act 1976[ Act 166], the Bar Council, with the approval of the Attorney General, makes
the following rules:

Rule 1. Citation and commencement

These Rules may be cited as the Legal Profession (Professional Liability) (Insurance) Rules
1992 and shall come into force on the 1st July 1992.

Rule 2. Interpretation.

In these Rules unless the context otherwise requires-

"brokers" means the brokers appointed from time to time by the Council to act on its behalf and
on behalf of any advocate and solicitor in relation to the professional liability insurance policy
undertaken pursuant to these Rules;

"effective date" means the Ist July 1992;

"insurer" means any person permitted by law to carry on professional liability insurance business
or pecuniary loss insurance business;

"Master Policy" means the policy taken out by the Council referred to in rule 4;

"practice unit" means a legal practice which is carried on by a single advocate and solicitor or a
number of advocates and solicitors and includes a partnership as well as advocates and solicitors

employed as consultants or assistants.
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Rule 3. Application.

These Rules shall apply to every advocate and solicitor who is in a practice unit.

Rule 4. Insurance policy.

(a) The Council shall take out, in the name of the Malaysian Bar, and maintain with such insurers
as it may approve from time to time a Master Policy to provide indemnity against such classes of
professional liability as may be determined by the Council.

(b) The terms and conditions of the Master Policy shall be approved by the Council and‘may be
amended by the Council from time to time.

(c) The Master Policy shall provide indemnity for all advocates and solicitors to whom these
Rules apply as well as for such former advocates and solicitors and other parties as may be
mentioned in the policy.

(d) The limits of the indemnity or any self insured amounts under the Master Policy shall be
determined by the Council from time to time.

(e) Nothing in this rule shall be construed as prohibiting any advocate and solicitor from
arranging with any insurer to extend the limit of indemnity provided under the Master Policy.
Rule 5. Obligation of advecate and solicitor.

On and after the effective date, every advocate and solicitor to whom these Rules apply shall be
obliged as follows:

(a) to be insured under the Master Policy;

(b) to comply with the terms of t.he Master Policy and any certificate of insurance issued in
connection therewith; and

(c) to produce together with any application for a Sijil Annual a certificate issued by the brokers
certifying that the applicant is insured under the Master Policy for a period of twelve months with
effect from 1st July in the current year, or such other evidence as may be acceptable to the
Council.

Rule 6. Transitional provisions.

(a) Any advocate and solicitor who, on the effective date, has an existing professional indemnity
insurance in force which expires not later than the Thirtieth day of June Nineteen Hundred and
Ninety Three shall not be obliged to be insured under the Master Policy until the expiry of his

own policy or the first day of July Nineteen Hundred and Ninety Three, whichever is the earlier.
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(b) Any advocate and solicitor who applies for a Sijil Annual after the effective date shall furnish
to the Council evidence, in terms acceptable to the Council, that he is the holder of a current
professional indemnity insurance policy and the date on which such policy expires.

Rule 7. Non issuance of Sijil Annual.

The Sijil Annual shall not be issued to any advocate and solicitor unless the Council is satisfied
that the advocate and solicitor is the holder of a certificate issued under paragraph (c) of rule 5 or
the Council is satisfied with the evidence required under paragraph (b) of rule 6.

Rule 8. Council may request information.

The Council may require any advocate and solicitor, any broker or insurer, as the case may be, to
submit such information as may be necessary to ensure that these Rules have been complied with.
Rule 9. Liability to disciplinary proceedings.

The breach by an advocate and solicitor of the provisions of rules 5, 6 and 8 shall constitute
professional misconduct and shall render such advocate and solicitor liable to disciplinary
proceedings under the Act.

Made the 19th June 1992.

Approved the 20th June 1992

[PN. (PUA?) 314/V.]
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