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ABSTRACT

Due to a lack of systematic and structural thinking in Thai society, there have
been problems in the justice process in many aspects. These include problems in
administration, criminal proceedings, dealing with offenders, lack of people’'s participation,
lack of knowledgeable personnel and lack of conscientious personnel in the justice
service available to the public. However, concrete and obvious problems include far too
many cases in courts and too many prisoners in jails. This results in cases being brought
into the entire system with no provision for measures to screen or reduce the quantity of
cases e.g. measures for slowing down litigation, discretion in ordering to file cases, and
dispute resolution procedures to reduce litigation.

This thesis aims to study original concepts, legal measures and methods of
dispute resolution in criminal cases occurring in the Thai justice system. it also focuses o
methods of dispute resolution through restorative justice, pursuant to the Declaration of
Basic Principles on the Use of Restorative Justice in Criminal Matters as an alternative
measure of criminal. justice. It is a comparative study of restorative justice applications in
the criminal justice systems of Germany and Canada.

it is found that restorative justice is one method of dispute resolution which
regards the criminal problem as an affecting factor against personal relationships, not
against the state as in former times. Characteristics of dispute resolution can be applied
by providing the people, who are directly affected by offences committed e.g. offenders,
injured persons and communities, with participation in solving problems. Moreover, this

results in resolutions that can satisfy all parties. That is to say, offenders do not suffer any




penalty, injured persons are given compensation and communities are peaceful, with
harmony restored among the effected parties. Several countries around the world, both in
civil law countries such as Germany and in common law ones such as Canada, are
interested in whether restorative justice can solve justice process problems.

Restorative justice can be applied to criminal cases in Thailand, but it has to
conform to the Thai current justice system. The Thai criminal justice system is operated by
the state, which gives a great deal of discretion to public prosecutors and judges. The
application of restorative justice can only be a part of the public prosecutors’ discretion in
ordering to file cases and a part of judges’ discretion in determining penalties. This
process could be applied with compoundable offences and criminal offences towards
persons, ownerships and properties, or communities, providing legal moral conduct in
protecting persons or personal properties and a prison penalty not exceeding five years.
The third type of offence includes those committed with negligence. Thus, the application
of restorative justice to dispute resolution regarding such offences would help reduce the

overwhelming number of cases of litigation in courts.
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NANUIN.N
Declaration of Basic Principles on the Use of Restorative Justice

Programmes in Criminal Matters

Section . Definitions

1. "Restorative justice programme" means any programme that uses restorative
processes or

aims to achieve restorative outcomes.

2. "Restorative outcome" means an agreement reached as the result of a restorative
process.

Examples of restorative outcomes include restitution, community service and any other

programme or response designed to accomplish reparation of the victim and

community, and reintegration of the victim and/or the offender.

3. "Restorative process" means any process in which the victim, the offender and/or any

other individuals or community members affected by a crime actively participate

together in the resolution of matters arising from the crime, often with the help of a fair

and impartial third party. Examples of restorative process include mediation,

conferencing and sentencing circles.

4. "Parties” means the victim, the offender and any other individuals or community

members affected by a crime who may be involved in a restorative justice programme.

5. "Facilitator" means a fair and impartial third party whose role is to facilitate the

participation of victims and offenders in an encounter programme.

Section Il. Use of restorative justice programmes

6. Restorative justice programmes should be generally available at all stages of the
criminal justice process.

7. Restorative processes should be used only with the free and voluntary consent of the

parties. The parties should be able to withdraw such consent at any time during the
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process. Agreements should be arrived at voluntarily by the parties and contain only

reasonable and proportionate obligations.

8. All parties should normally acknowledge the basic facts of a case as a basis for

participation in a restorative process. Participation should not be used as evidence of

admission of guilt in subsequent legal proceedings.

9. Obvious disparities with respect to factors such as power imbalances and the parties'

age, maturity or intellectual capacity should be taken into consideration in referring a

case to and in conducting a restorative process. Similarly, obvious threats to any of the

parties' safety should also be considered in referring any case to and in conducting a

restorative process. The views of the parties themselves about the suitability of

restorative processes or outcomes should be given great deference in this

consideration.

10. Where restorative processes and/or outcomes are not possible, criminal justice
officials should

do all they can to encourage the offender to take responsibility vis-a-vis the victim and

affected communities, and reintegration of the victim and/or offender into the

community.

Section lll. Operation of restorative justice programmes
11. Guidelines and standards should be established, with legislative authority when
necessary, that govern the use of restorative justice programmes. Such guidelines and
standards should address:
(@) The conditions for the referral of cases to restorative justice programmes;
(b) The handling of cases following a restorative process;
(c) The qualifications, training and assessment of facilitators;
(d) The administration of restorative justice programmes;
(e) Standards of competence and ethical rules governing operation of

restorative justice programmes.




159

12. Fundamental procedural safeguards should be applied to restorative justice
programmes and in particular to restorative processes:

(a) The parties should have the right to legal advice before and after the
restorative process and, where necessary, to translation and/or interpretation. Minors
should, in addition, have the right to parental assistance;

(b) Before agreeing to participate in restorative processes, the parties should
be fully informed of their rights, the nature of the process and the possible
consequences of their decision;

(c) Neither the victim nor the offender should be induced by unfair means to
participate in restorative processes or outcomes.

13. Discussions in restorative processes should be confidential and should not be
disclosed subsequently, except with the agreement of the parties.

14. Judicial discharges based on agreements arising out of restorative justice
programmes should have the same status as judicial decisions or judgements and
should preclude prosecution in respect of the same facts (non bis in idem).

15. Where no agreement can be made between the parties, the case should be referred
back to the criminal justice authorities and a decision as to how to proceed should be
taken without delay. Lack of agreement may not be used as justification for a more
severe sentence in subsequent criminal justice proceedings.

16. Failure to implement an agreement made in the course of a restorative process
should be referred back to the restorative programme or to the criminal justice
authorities and a decision as to how to proceed should be taken without delay. Failure to
implement the agreement may not be used as justification for a more severe sentence in

subsequent criminal justice proceedings.
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Section V. Facilitators

17. Facilitators should be recruited from all sections of society and should generally
possess good understanding of local cultures and communities. They should be able to
demonstrate sound judgement and interpersonal skills necessary to conducting
restorative processes.

18. Facilitators should perform their duties in an impartial manner, based on the facts of
the case and on the needs and wishes of the parties. They should always respect the
dignity of the parties and ensure that the parties act with respect towards each other.
19. Facilitators should be responsible for providing a safe and appropriate environment
for the restorative process. They should be sensitive to any vulnerability of the parties.
20. Facilitators should receive initial training before taking up facilitation duties and
should also receive in-service training. The training should aim at providing skills in
conflict resolution, taking into account the particular needs of victims and offenders, at
providing basic knowledge of the criminal justice system and at providing a thorough

knowledge of the operation of the restorative programme in which they will do their work.

Section V. Continuing development of restorative justice programmes

21. There should be regular consultation between criminal justice authorities and
administrators of restorative justice programmes to develop a common understanding of
restorative processes and outcomes, to increase the extent to which restorative
programmes are used and to explore ways in which restorative approaches might be
incorporated into criminal justice practices.

22. Member States should promote research on and evaluation of restorative justice
programmes to assess the extent to which they result in restorative outcomes, serve as
an alternative to the criminal justice process and provide positive outcomes for all
parties.

23. Restorative justice processes may need to undergo change in concrete form over
time. Member States should therefore encourage regular, rigorous evaluation and

modification of such programmes in the light of the above definitions.
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MANUIN.Y

STRAFPROZESSORDNUNG (StPO)
Vom 7. April 1987 (BGBI. |, S. 1074, 1319), zuletzt gedndert durch Artikel 1 des Gesetzes zur A
nderung der Strafprozessordnung vom 20. Dezember 2001 (BGBI I, S. 3879).

§ 151
[Eroffnungsvoraussetzungen|

Die Erdffnung einer gerichtlichen Untersuchung ist durch die Erhebung einer Klage bedingt.

§ 152
[Anklagebehorde; Legalititsprinzip]

(1) Zur Erhebung der offentlichen Klage ist die Staatsanwaltschaft berufen.

(2) Sie ist, soweit nicht gesetzlich ein anderes bestimmt ist, verpflichtet, wegen aller verfolgbaren
Straftaten einzuschreiten, sofern zureichende tatséchliche Anhaltspunkte vorliegen.

§ 152a

[Strafverfolgung von Mitgliedern des Gesetzgebungsorgans]
Landesgesetzliche Vorschriften Uber die Voraussetzungen, unter denen gegen Mitglieder eines
Organs der Gesetzgebung eine Strafverfolgung eingeleitet oder fortgesetzt werden kann, sind auch

fur die anderen Lander der Bundesrepublik Deutschiand und den Bund wirksam.

§ 153
[Absehen von der Strafverfolgung bei Bagatellsachen]

(1) Hat das Verfahren ein Vergehen zum Gegenstand, so kann die Staatsanwaltschaft mit
Zustimmung des fir die Eréffnung des Hauptverfahrens zustandigen Gerichts von der Verfolgung
absehen, wenn die Schuld des Taters als gering anzusehen wére und kein offentliches Interesse an
der Verfolgung besteht. Der Zustimmung des Gerichtes bedarf es nicht bei einem Vergehen, das
nicht mit einer im Mindestmal erhdhten Strafe bedroht ist und bei dem die durch die Tat
verursachten Folgen gering sind.

(2) Ist die Klage bereits erhoben, so kann das Gericht in jeder Lage des Verfahrens unter den
Voraussetzungen des Absatzes 1 mit Zustimmung der Staatsanwaltschaft und des Angeschuldigten
das Verfahren einstelien. Der Zustimmung des Angeschuldigten bedarf es nicht, wenn die

Hauptverhandiung aus den in § 205 angefuhrten Griinden nicht durchgefithrt werden kann oder in
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den Fallen des § 231 Abs.2 und der §§ 232 und 233 in seiner Abwesenheit durchgefihrt wird. Die

Entscheidung ergeht durch Beschiufz. Der Beschiuft ist nicht anfechtbar.

§ 153a
[Einstellung unter Auflagen zur Wiedergutmachung]

(1) Mit Zustimmung des fur die Eréffnung des Hauptverfahrens zusténdigen Gerichts und des
Beschuldigten kann die Staatsanwaltschaft bei einem Vergehen vorlaufig von der Erhebung der &
ffentlichen Klage absehen und zugleich dem Beschuldigten Auflagen und Weisungen erteilen, wenn
diese geeignet sind, das dffentliche Interesse an der Strafverfolgung zu beseitigen, und die Schwere
der Schuld nicht entgegensteht. Als Auflagen oder Weisungen kommen insbesondere in Betracht,
1. zur Wiedergutmachung des durch die Tat verursachten Schadens eine bestimmte Leistung
zu erbringen,
2. einen Geldbetrag zugunsten einer gemeinnitzigen Einrichtung oder der Staatskasse zu
zahlen,
3. sonst gemeinnitzige Leistungen zu erbringen,
4. Unterhaltspflichten in einer bestimmten Héhe nachzukommen oder
5. sich ernsthaft zu bem(ihen, einen Ausgleich mit dem Verletzten zu erreichen (Tater-Opfer-
Ausgleich) und dabei seine Tat ganz oder zum Uberwiegenden Teil wieder gut zu machen
oder deren Wiedergutmachung zu erstreben, oder
6. aneinem Aufbauseminar nach § 2b Abs.2 Satz 2 oder § 4 Abs.8 Satz 4 des StralR
enverkehrsgesetzes teilzunehmen.
Zur Erfullung der Auflagen und Weisungen setzt die Staatsanwaltschaft dem Beschuldigten eine
Frist, die in den Fallen des Satzes 2 Nr.1 bis 3,5 und 6 héchstens sechs Monate, in den Falien des
Satzes 2 Nr.4 hochstens ein Jahr betragt. Die Staatsanwaltschaft kann Auflagen und Weisungen
nachtraglich aufheben und die Frist einmal fir die Dauer von drei Monaten verlangemn; mit
Zustimmung des Beschuldigten kann sie auch Auflagen und Weisungen nachtraglich auferlegen und
andern. Erfullt der Beschuldigte die Auflagen und Weisungen, so kann die Tat nicht mehr als
Vergehen verfolgt werden. Erfullt der Beschuldigte die Auflagen und Weisungen nicht, so werden
Leistungen, die er zu threr Erfullung erbracht hat, nicht erstattet. § 153 Abs.1 Satz 2 giit in den Fallen
des Satzes 2 Nr.1 bis 5 entsprechend.
(2) Ist die Klage bereits erhoben, so kann das Gericht mit Zustimmung der Staatsanwaltschaft und
des Angeschuldigten das Verfahren bis zum Ende der Hauptverhandlung, in der die tatsachlichen
Feststellungen letztmals gepriift werden kénnen, vorlaufig einstellen und zugleich dem

Angeschuldigten die in Absatz 1 Satz 1 und 2 bezeichneten Auflagen und Weisungen erteilen.
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Absatz 1 Satz 3 bis 6 gilt entsprechend. Die Entscheidung nach Satz 1 ergeht durch Beschlu. Der
Beschluft ist nicht anfechtbar. Satz 4 gilt auch fir eine Feststellung, dall gemak Satz 1 erteilte
Auflagen und Weisungen erfillt worden sind.

(3) wahrend des Laufes der fur die Erfullung der Auflagen und Weisungen gesetzten Frist ruht die
Verjahrung.

§ 153b

[Absehen oder Einstellung der Klage]

(1) Liegen die Voraussetzungen vor, unter denen das Gericht von Strafe absehen kénnte, so kann
die Staatsanwaltschaft mit Zustimmung des Gerichts, das fir die Hauptverhandlung zustandig ware,
von der Erhebung der éffentlichen Klage absehen.

(2) ist die Klage bereits erhoben, so kann das Gericht bis zum Beginn der Hauptverhandlung mit

Zustimmung der Staatsanwaltschaft und des Angeschuldigten das Verfahren einstellen.

§ 153c¢
[Im Ausland begangene Straftaten]

(1) Die Staatsanwaltschaft kann von der Verfolgung von Straftaten absehen,

1. die auferhalb des raumlichen Geltungsbereichs dieses Gesetzes begangen sind oder die
ein Teilnehmer an einer auRerhaib des raumlichen Geltungsbereichs dieses Gesetzes
begangenen Handlung in diesem Bereich begangen hat,

2. die ein Auslander im Inland auf einem auslandischen Schiff oder Luftfahrzeug begangen
hat,

3. wenn wegen der Tat im Ausland schon eine Strafe gegen den Beschuldigten vollstreckt
worden ist und die im Inland zu erwartende Strafe nach Anrechnung der auslandischen
nicht ins Gewicht fiele oder der Beschuldigte wegen der Tat im Ausland rechtskraftig
freigesprochen worden ist.

(2) Die Staatsanwaltschaft kann auch von der Verfolgung von Straftaten absehen, die im raumlichen
Geltungsbereich dieses Gesetzes durch eine auferhalb dieses Bereichs ausgelibte Tatigkeit
begangen sind, wenn die Durchfiihrung des Verfahrens die Gefahr eines schweren Nachteils fir die
Bundesrepublik Deutschland herbeifiihren wiirde oder wenn der Verfolgung sonstige iberwiegende
offentliche Interessen entgegenstehen.

(3) Ist die Klage bereits erhoben, so kann die Staatsanwaltschaft in den Fallen des Absatzes 1 Nr.1,
2 und des Absatzes 2 die Klage in jeder Lage des Verfahrens zuriicknehmen und das Verfahren

einstellen, wenn die Durchfuhrung des Verfahrens die Gefahr eines schweren Nachteils fur die
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Bundesrepublik Deutschland herbeifiihren wiirde oder wenn der Verfolgung sonstige Gberwiegende
offentliche Interessen entgegenstehen.

(4) Hat das Verfahren Straftaten der in § 74a Abs.1 Nr.2 bis 6 und § 120 Abs.1 Nr.2 bis 7 des
Gerichtsverfassungsgesetzes bezeichneten Art zum Gegenstand, so stehen diese Befugnisse dem

Generalbundesanwalt zu.

§ 153d
[Verfolgung von Staatsschutzdelikten durch den
Generalbundesanwalt]

(1) Der Generalbundesanwalt kann von der Verfolgung von Straftaten der in § 74a Abs.1 Nr.2 bis 6
und in § 120 Abs.1 Nr.2 bis 7 des Gerichtsverfassungsgesetzes bezeichneten Art absehen, wenn die
Durchfuhrung des Verfahrens die Gefahr eines schweren Nachteils fiir die Bundesrepublik
Deutschland herbeifiihren wiirde oder wenn der Verfolgung sonstige iiberwiegende &ffentliche
Interessen entgegenstehen.

(2) Ist die Klage bereits erhoben, so kann der Generalbundesanwalt unter den in Absatz 1
bezeichneten Voraussetzungen die Klage in jeder Lage des Verfahrens zuricknehmen und das

Verfahren einstellen.

§ 153e
[Absehen von Verfolgung bei titiger Reue]

(1) Hat das Verfahren Straftaten der in § 74a Abs.1 Nr.2 bis 4 und in § 120 Abs.1 Nr.2 bis 7 des
Gerichtsverfassungsgesetzes bezeichneten Art zum Gegenstand, so kann der Generalbundesanwalt
mit Zustimmung des nach § 120 des Gerichtsverfassungsgesetzes zustandigen Oberlandesgerichts
von der Verfolgung einer solchen Tat absehen, wenn der Tater nach der Tat, bevor ihm deren
Entdeckung bekanntgeworden ist, dazu beigetragen hat, eine Gefahr fiir den Bestand oder die
Sicherheit der Bundesrepublik Deutschland oder die verfassungsmaRige Ordnung abzuwenden.
Dasselbe gilt, wenn der Tater einen solchen Beitrag dadurch geleistet hat, dal er nach der Tat sein
mit ihr zusammenhangendes Wissen {iber Bestrebungen des Hochverrats, der Gefdhrdung des
demokratischen Rechtsstaates oder des Landesverrats und der Gefahrdung der dufieren Sicherheit
einer Dienststelle offenbart hat.

(2) Ist die Klage bereits erhoben, so kann das nach § 120 des Gerichtsverfassungsgesetzes zusta
ndige Oberlandesgericht mit Zustimmung des Generalbundesanwalts das Verfahren unter den in

Absatz 1 bezeichneten Voraussetzungen einstellen.
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§ 154
[Absehen von Verfolgung bei unwesentliche Nebenstraftaten]

(1) Die Staatsanwaltschaft kann von der Verfolgung einer Tat absehen,

1. wenn die Strafe oder die MafRregel der Besserung und Sicherung, zu, der die Verfolgung fu
hren kann, neben einer Strafe oder Mafdregel der Besserung und Sicherung, die gegen den
Beschuldigten wegen einer anderen Tat rechtskraftig verhangt worden ist oder die er wegen
einer anderen Tat zu erwarten hat, nicht betrachtlich ins Gewicht fallt oder

2. darlber hinaus, wenn ein Urteil wegen dieser Tat in angemessener Frist nicht zu erwarten
ist und wenn eine Strafe oder Mafiregel der Besserung und Sicherung, die gegen den
Beschuldigten rechtskraftig verhangt worden ist oder die er wegen einer anderen Tat zu
erwarten hat, zur Einwirkung auf den Tater und zur Verteidigung der Rechtsordnung
ausreichend erscheint.

(2) Ist die 6ffentliche Klage bereits erhoben, so kann das Gericht auf Antrag der Staatsanwaltschaft
das Verfahren in jeder Lage vorldufig einstellen.

(3) Ist das Verfahren mit Rucksicht auf eine wegen einer anderen Tat bereits rechtskraftig erkannten
Strafe oder MaRiregel der Besserung und Sicherung vorlaufig eingestellt worden, so kann es, falls
nicht inzwischen Verjahrung eingetreten ist, wieder aufgenommen werden, wenn die rechtskraftig
erkannte Strafe oder Mafdregel der Besserung und Sicherung nachtraglich wegfallt.

(4) Ist das Verfahren mit Ricksicht auf eine wegen einer anderen Tat zu erwartende Strafe oder Mal
regel der Besserung und Sicherung vorlaufig eingestellt worden, so kann es, falls riicht inzwischen
Verjahrung eingetreten ist, binnen drei Monaten nach Rechtskraft des wegen der anderen Tat
ergehenden Urteils wieder aufgeriommen werden.

(5) Hat das Gericht das Verfahren vorlaufig eingestellt, so bedarf es zur Wiederaufnahme eines
Gerichtsbeschlusses.

§ 154a

[Beschrinkung auf wesentliche Taten]

(1) Fallen einzelne abtrennbare Teile einer Tat oder einzelne von mehreren Gesetzesverletzungen,
die durch dieselbe Tat begangen worden sind,

1. fur die zu erwartende Strafe oder Mafiregel der Besserung und Sicherung oder

2. neben einer Strafe oder Mafregel der Besserung und Sicherung, die gegen den
Beschuldigten wegen einer anderen Tat rechtskréaftig verhangt worden ist oder die er wegen

einer anderen Tat zu erwarten hat,
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nicht betrachtlich ins Gewicht, so kann die Verfolgung auf die Ubrigen Teile der Tat oder die Uibrigen
Gesetzesverletzungen beschrankt werden. § 154 Abs.1 Nr.2 gilt entsprechend. Die Beschrankung ist
aktenkundig zu machen.

(2) Nach Einreichung der Anklageschrift kann das Gericht in jeder Lage des Verfahrens mit
Zustimmung der Staatsanwaltschaft die Beschrankung vornehmen.

(3) Das Gericht kann in jeder Lage des Verfahrens ausgeschiedene Teile einer Tat oder
Gesetzesverletzungen in das Verfahren wieder einbeziehen. Einem Antrag der Staatsanwaltschaft
auf Einbeziehung ist zu entsprechen. Werden ausgeschiedene Teile einer Tat wieder einbezogen, so

ist § 265 Abs.4 entsprechend anzuwenden.

§ 154b
[Auslieferung und Ausweisung auslindischer Titer]

(1) Von der Erhebung der 6ffentlichen Klage kann abgesehen werden, wenn der Beschuldigte
wegen der Tat einer auslandischen Regierung ausgeliefert wird.

(2) Dasselbe gilt, wenn er wegen einer anderen Tat einer auslandischen Regierung ausgeliefert wird
und die Strafe oder die Maliregel der Besserung und Sicherung, zu der die inlandische Verfolgung
fuhren kann, neben der Strafe oder der Mafiregel der Besserung und Sicherung, die gegen ihn im
Ausland rechtskraftig verhangt worden ist oder die er im Ausland zu erwarten hat, nicht ins Gewicht
fallt.

(3) Von der Erhebung der 6ffentlichen Klage kann auch abgesehen werden, wenn der Beschuldigte
aus dem Geltungsbereich dieses Bundesgesetzes ausgewiesen wird.

(4) st in den Fallen der Absatze 1 bis 3 die 6ffentliche Klage bereits erhoben, so stellt das Gericht
auf Antrag der Staatsanwaltschaft das Verfahren vorlaufig ein. § 154 Abs.3 bis 5 gilt mit der Ma®
gabe entsprechend, daf} die Frist in Absatz 4 ein Jahr betragt.

§ 154c

[Verfolgung von erprefBiten oder gendtigten Titern]

Ist eine Notigung oder Erpressung (§§ 240, 253 des Strafgesetzbuches) durch die Drohung
begangen worden, eine Straftat zu offenbaren, so kann die Staatsanwaitschaft von der Verfolgung
der Tat, deren Offenbarung angedroht worden ist, absehen, wenn nicht wegen der Schwere der Tat
eine Suhne unerlaBlich ist.

§ 154d

[Vorentscheidung iiber Zivil- oder Verwaltungsfragen]

Hangt die Erhebung der éffentlichen Klage wegen eines Vergehens von der Beurteilung einer Frage

ab, die nach birgerlichem Recht oder nach Verwaltungsrecht zu beurteilen ist, so kann die
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Staatsanwaltschaft zur Austragung der Frage im biirgerlichen Streitverfahren oder im
Verwaltungsstreitverfahren eine Frist bestimmen. Hiervon ist der Anzeigende zu benachrichtigen.

Nach fruchtlosem Ablauf der Frist kann die Staatsanwaltschaft das Verfahren einstellen.

§ 154e
[Absehen von der Verfolgung bei falscher Verdichtigung oder
Beleidigung]

(1) Von der Erhebung der &ffentlichen Klage wegen einer falschen Verdachtigung oder Beleidigung
(§8 164, 185 bis 188 des Strafgesetzbuches) soll abgesehen werden, solange wegen der
angezeigten oder behaupteten Handlung ein Straf- oder Disziplinarverfahren anhangig ist.

(2) Ist die offentliche Klage oder eine Privatklage bereits erhoben, so stefit das Gericht das Verfahren
bis zum Abschlufy des Straf- oder Disziplinarverfahrens wegen der angezeigten oder behaupteten
Handlung ein.

(3) Bis zum Abschlull des Straf- oder Disziplinarverfahrens wegen der angezeigten oder
behaupteten Handlung ruht die Verjahrung der Verfolgung der falschen Verdachtigung oder
Beleidigung.

§ 155 [Untersuchungs- und Entscheidungsumfang]

(1) Die Untersuchung und Entscheidung erstreckt sich nur auf die in der Klage bezeichnete Tat und
auf die durch die Klage beschuidigten Personen.

(2) Innerhalb dieser Grenzen sind die Gerichte zu einer selbstandigen Tatigkeit berechtigt und
verpfiichtet; insbesondere sind sie bei Anwendung des Strafgesetzes an die gestellten Antrage nicht

gebunden.

§ 155a

Die Staatsanwaltschaft und das Gericht sollen in jedem Stadium des Verfahrens die Méglichkeiten
prifen, einen Ausgleich zwischen Beschuldigtem und Verletztem zu erreichen. In geeigneten Fallen
sollen sie darauf hinwirken, Gegen den ausdriicklichen Willen des Verletzten darf die Eignung nicht

angenommen werden.

§ 155b

(1) Die Staatsanwaltschaft und das Gericht kdnnen zum Zweck des Tater-Opfer-Ausgleichs oder der
Schadenswiedergutmachung einer von ihnen mit der Durchfiihrung beauftragten Stelle von Amts
wegen oder auf deren Antrag die hierfir erforderlichen personenbezogenen Informationen
bermitteln. Die Akten kénnen der beauftragten Stelle zur Einsichtnahme auch Gbersandt werden,

soweit die Erteilung von Auskiinften einen unverhaitnisméaiigen Aufwand erfordern wirde. Eine nicht-
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offentliche Stelle ist darauf hinzuweisen, dass sie die tbermittelten Informationen nur fir Zwecke des
Tater-Opfer-Ausgleichs oder der Schadenswiedergutmachung verwenden darf.

(2) Die beauftragte Stelle darf die nach Absatz 1 Ubermittelten personenbezogenen Informationen
nur verarbeiten und nutzen, soweit dies fur die Durchfihrung des Tater-Opfer-Ausgleichs oder der
Schadenswiedergutmachung erforderlich ist und schutzwiirdige Interessen des Betroffenen nicht
entgegenstehen. Sie darf personenbezogene Informationen nur erheben sowie die erhobenen
Informationen verarbeiten und nutzen, soweit der Betroffene eingewilligt hat und dies fir die Durchfi
hrung des Tater-Opfer-Ausgleichs oder der Schadenswiedergutmachung erforderlich ist. Nach
Abschluss ihrer Tatigkeit berichtet Sie in dem erforderlichen Umfang der Staatsanwaltschaft oder
dem Gericht.

(3) Ist die beauftragte Stelle eine nicht-6ffentliche Stelle, finden die Vorschriften des Dritten
Abschnitts des Bundesdatenschutzgesetzes auch Anwendung, wenn die Informationen nicht in oder
aus Dateien verarbeitet werden.

(4) Die Unterlagen mit den in Absatz 2 Satz 1 und 2 bezeichneten personenbezogenen
Informationen sind von der beauftragten Stelle nach Ablauf eines Jahres seit Abschluss des
Strafverfahrens zu vernichten. Die Staatsanwaltschaft oder das Gericht teilt der beauftragten Stelle

unverziglich von Amts wegen den Zeitpunkt des Verfahrensabschlusses mit.

http://www.datenschutz-berlin.de/recht/de/rv/szprecht/stpo/stpo2-1.htm#p155a
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MANUIN.A

Criminal Code ( Strafgesetzbuch,StGB)

Section 46a Mediation Between the Perpetrator and the Victim, Restitution for
Harm Caused

If the perpetrator has:

1. in an effort to achieve mediation with the aggrieved party (mediation between
perpetrator and victim), completely or substantially made restitution for his act or
earnestly strived to make restitution; or

2. in a case in which the restitution for the harm caused required substantial personal
accomplishments or personal sacrifice on his part, completely or substantially
compensated the victim,

then the court may mitigate the punishment pursuant to Section 49 subsection (1), or, if
the maximum punishment which may be incurred is imprisonment for not more than one
year or a fine of not more than three hundred sixty daily rates, dispense with

punishment.
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NMANUIN.N

Criminal Procedure Code (StrafprozefRordnung, StPO)

Section 152. [Indicting Authority; Principle of Mandatory Prosecution]

(1) The public prosecution office shall have the authority to prefer public charges.

(2) Except as otherwise provided by law, the public prosecution office shall be obliged to take action
in the case of all criminal offenses which may be prosecuted, provided there are sufficient factual

indications.

Section 152a. [Prosecution of Elected Public Representatives)
The law of a Land concerning the conditions under which criminal prosecution may be instituted or
continued against members of a legislative body shall also be applicable to the other Laender of the

Federal Republic of Germany and to the Federation.

Section 153. [Non-Prosecution of Petty Offenses]

(1) If a less serious criminal offense is the subject of the proceedings, the public prosecution office
may dispense with prosecution with the approval of the court competent for the opening of the main
proceedings if the perpetrator's culpability is considered to be of a minor nature and there is no
public interest in the prosecution. The approval of the court shall be not required in the case of a less
serious criminal offense which is not subject to an increased minimum penalty and where the
consequences ensuing from the offense are minimal.

(2) If charges have already been preferred, the court, with the consent of the public prosecution
office and the indicted accused, may terminate the proceedings at any stage thereof under the
conditions in subsection (1). The consent of the indicted accused shall not be required if the main
hearing cannot be conducted for the reasons stated in Section 205, or is conducted in the cases of
Section 231 subsection (2) and Sections 232 and 233 in his absence. The decision shall be given in

a ruling. The ruling shall not be contestable.

Section 153a. [Provisional Dispensing with Court Action; Provisional
Termination of Proceedings]

(1) In a case involving a less serious criminal offense, the public prosecution office may, with the
consent of the court competent to order the opening of the main proceedings and with the consent of
the accused, dispense with preferment of public charges and concurrently impose a condition upon
the accused:

1. to make a certain contribution towards reparation for damage caused by the offense,
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2.to pay a sum of money to a non-profit-making institution or to the Treasury,

3. to perform some other service of a non-profit-making nature,

4. to comply with duties to pay maintenance at a certain level, or

5. to participate in a seminar pursuant to section 2b subsection (2), second sentence, or section 4
subsection (8), fourth sentence, of the Road Traffic Act,

if such conditions and instructions are of such nature as to eliminate the public interest in criminal
prosecution and if the degree of culpability does not present an obstacle. The public prosecution
office shall set a time limit within which the accused is to comply with such conditions and
instructions, and which, in respect of the cases referred to in numbers 1 to 3 and 5 of the first
sentence, shall be a maximum of six months and, in respect of the cases referred to in number 4 of
the first sentence, a maximum of one year. The public prosecution office may subsequently revoke
the conditions and instructions and may extend the time limit once for a period of three months; with
the consent of the accused it may subsequently impose or change conditions and instructions. If the
accused complies with the conditions and instructions, the offense can no longer be prosecuted as a
less serious criminal offense. If the accused fails to comply with the conditions and instructions, there
shall be no compensation for such contribution as he has made towards compliance. Section 153
subsection (1), second sentence, shall apply mutatis mutandis in the cases referred to in the first
sentence, numbers 1 to 4.

(2) If the public charges have already been preferred, the court may, with the consent of the public
prosecution office and of the indicted accused, provisionally terminate the proceedings up until the
end of the main hearing in which the findings of fact can last be examined, and concurrently impose
the conditions and instructions referred to in subsection (1), first sentence, on the indicted accused.
Subsection (1), second to fifth sentences, shall apply mutatis mutandis. The decision pursuant to the
first sentence shall be given in a ruling. The ruling shal! not be contestable. The fourth sentence shall
also apply to a finding that conditions and instructions imposed pursuant to the first sentence have
been met.

(3) The running of the period of limitation shall be suspended for the duration of the time limit set for

compliance with the conditions and instructions.
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Section 153b. [Dispensing with Court Action; Termination]

(1) If the conditions exist under which the court may dispense with imposing a penalty, the public
prosecution office may, with the consent of the court which would have jurisdiction over the main
hearing, dispense with preferment of public charges.

(2) If charges have already been preferred the court may, with the consent of the public prosecution

office and of the indicted accused, terminate proceedings prior to the beginning of the main hearing

http://www.iuscomp.org/gla/
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NMANUIN.Q

Alternative Measures
When alternative measures may be used
717. (1) Alternative measures may be used to deal with a person alleged to have
committed an offence only if it is not inconsistent with the protection of society and the
following conditions are met:
(a) the measures are part of a program of alternative measures authorized by the
Attorney General or the Attorney General's delegate or authorized by a person, or a
person within a class of persons, designated by the lieutenant governor in council of a
province;
(b) the person who is considering whether to use the measures is satisfied that they
would be appropriate, having regard to the needs of the person alleged to have
committed the offence and the interests of society and of the victim;
(c) the person, having been informed of the alternative measures, fully and freely
consents to participate therein;
(d) the person has, before consenting to participate in the alternative measures, been
advised of the right to be represented by counsel;
(e) the person accepts responsibility for the act or omission that forms the basis of the
offence that the person is alleged to have committed;
(f) there is, in the opinion of the Attorney General or the Attorney General's agent,
sufficient evidence to proceed with the prosecution of the offence; and
(g) the prosecution of the offence is not in any way barred at law.
Restriction on use
(2) Aiternative measures shall not be used to deal with a person alleged to have
committed an offence if the person
(a) denies participation or involvement in the commission of the offence; or
(b) expresses the wish to have any charge against the person dealt with by the court.

Admissions not admissible in evidence
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(3) No admission, confession or statement accepting responsibility for a given act or
omission made by a person alleged to have committed an offence as a condition of the
person being dealt with by alternative measures is admissible in evidence against that
person in any civil or criminal proceedings.

No bar to proceedings

(4) The use of alternative measures in respect of a person alleged to have committed an
offence is not a bar to proceedings against the person under this Act, but, if a charge is
laid against that person in respect of that offence,

(a) where the court is satisfied on a balance of probabilities that the person has totally
complied with the terms and conditions of the alternative measures, the court shall
dismiss the charge; and

(b) where the court is satisfied on a balance of probabilities that the person has partially
complied with the terms and conditions of the alternative measures, the court may
dismiss the charge if, in the opinion of the court, the prosecution of the charge would be
unfair, having regard to the circumstances and that person's performance with respect
to the alternative measures.

Laying of information, etc.

(5) Subject to subsection (4), nothing in this section shall be construed as preventing
any person from laying an information, obtaining the issue or confirmation of any
process, or proceeding with the prosecution of any offence, in accordance with law.
R.S., 1985, c. C-46,s. 717; 1995, c. 22, s. 6.

Records of persons dealt with

717.1 Sections 717.2 to 717.4 apply only in respect of persons who have been dealt with
by alternative measures, regardless of the degree of their compliance with the terms
and conditions of the alternative measures.

1995, c. 22,s. 6.
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Police records

717.2 (1) A record relating to any offence alleged to have been committed by a person,
including the original or a copy of any fingerprints or photographs of the person, may be
kept by any police force responsible for, or participating in, the investigation of the
offence.

Disclosure by peace officer

(2) A peace officer may disclose to any person any information in a record kept pursuant
to this section that it is necessary to disclose in the conduct of the investigation of an
offence.

Idem

(3) A peace officer may disciose to an insurance company any information in a record
kept pursuant to this section for the purpose of investigating any claim arising out of an
offence committed or alleged to have been committed by the person to whom the

record relates.

1995, c. 22, s. 6.

Government records

717.3 (1) A department or agency of any government in Canada may keep records
containing information obtained by the department or agency

(a) for the purposes of an investigation of an offence alleged to have been committed by
a person;

(b) for use in proceedings against a person under this Act; or

(c) as a result of the use of alternative measures to deal with a person.

Private records

(2) Any person or organization may keep records containing information obtained by the
person or organization as a result of the use of alternative measures to deal with a
person alleged to have committed an offence. |

1995, c. 22, s. 6.

Disclosure of records
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717.4 (1) Any record that is kept pursuant to section 717.2 or 717.3 may be made
available to

(a) any judge or court for any purpose relating to proceedings relating to offences
committed or alleged to have been committed by the person to whom the record relates;
(b) any peace officer

(i) for the purpose of investigating any offence that the person is suspected on
reasonable grounds of having committed, or in respect of which the person has been
arrested or charged, or

(i) for any purpose related to the administration of the case to which the record relates;
(c) any member of a department or agency of a government in Canada, or any agent
thereof, that is

(i) engaged in the administration of alternative measures in respect of the person, or
(i) preparing a report in respect of the person pursuant to this Act; or

(d) any other person who is deemed, or any person within a class of persons that is
deemed, by a judge of a court to have a valid interest in the record, to the extent
directed by the judge, if the judge is satisfied that the disclosure is

(i) desirable in the public interest for research or statistical purposes, or

(i) desirable in the interest of the proper administration of justice.

Subsequent disclosure

(2) Where a record is made available for inspection to any person under subparagraph
(1)), that person may subsequently disclose information contained in the record, but
may not disclose the information in any form that would reasonably be expected to
identify the person to whom it relates.

Information, copies

(3) Any person to whom a record is authorized to be made available under this section
may be given any information contained in the record and may be given a copy of any
part of the record.

Evidence
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(4) Nothing in this section authorizes the introduction into evidence of any part of a
record that would not otherwise be admissible in evidence.

Idem

(5) A record kept pursuant to section 717.2 or 717.3 may not be introduced into
evidence, except for the purposes set out in paragraph 721(3)(c), more than two years
after the end of the period for which the person agreed to participate in the aiternative
measures.

1995, c. 22, s. 6.

Purpose and Principles of Sentencing

Purpose

718. The fundamental purpose of sentencing is to contribute, along with crime
prevention initiatives, to respect for the law and the maintenance of a just, peaceful and
safe society by imposing just sanctions that have one or more of the following
objectives:

(a) to denounce unlawful conduct;

(b) to deter the offender and other persons from committing offences;

(c) to separate offenders from society, where necessary;

(d) to assist in rehabilitating offenders;

(e) to provide reparations for harm done to victims or to the community; and

(f) to promote a sense of responsibility in offenders, and acknowledgment of the harm
done to victims and to the community.

R.S., 1985, c. C-46, s. 718; R.S., 1985, ¢c. 27 (1st Supp.), s. 155; 1995, ¢. 22,s.6

Fundamental principle

718.1 A sentence must be proportionate to the gravity of the offence and the degree of
responsibility of the offender.

R.S., 1985, c. 27 (1st Supp.), s. 156; 1995, c. 22, s. 6.

Other sentencing principles
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718.2 A court that imposes a sentence shall also take into consideration the following
principles:

(a) a sentence should be increased or reduced to account for any relevant aggravating
or mitigating circumstances relating to the offence or the offender, and, without limiting
the generality of the foregoing,

(i) evidence that the offence was motivated by bias, prejudice or hate based on race,
national or ethnic origin, language, colour, religion, sex, age, mental or physical
disability, sexual orientation, or any other similar factor,

(i) evidence that the offender, in committing the offence, abused the offender’'s spouse
or common-law partner or child,

(i) evidence that the offender, in committing the offence, abused a position of trust or
authority in relation to the victim,

(iv) evidence that the offence was committed for the benefit of, at the direction of or in
association with a criminal organization, or

(v) evidence that the offence was a terrorism offence

shall be deemed to be aggravating circumstances;

{(b) a sentence should be similar to sentences imposed on similar offenders for similar
offences committed in similar circumstances;

(c) where consecutive sentences are imposed, the combined sentence shouid not be
unduly iong or harsh;

{d) an offender should not be deprived of liberty, if less restrictive sanctions may be
appropriate in the circumstances; and

(e) all available sanctions other than imprisonment that are reasonable in the
circumstances should be considered for all offenders, with particular attention to the
circumstances of aboriginal offenders.

1995, ¢c. 22, s. 6; 1997, c. 23, s. 17; 2000, c. 12, s. 95; 2001, c. 32, s. 44(F), c. 41, s. 20.
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Punishment Generally

Degrees of punishment

718.3 (1) Where an enactment prescribes different degrees or kinds of punishment in
respect of an offence, the punishment to be imposed is, subject to the limitations
prescribed in the enactment, in the discretion of the court that convicts a person who
commits the offence.

Discretion respecting punishment

(2) Where an enactment prescribes a punishment in respect of an offence, the
punishment to be imposed is, subject to the limitations prescribed in the enactment, in
the discretion of the court that convicts a person who commits the offence, but no
punishment is a minimum punishment unless it is declared to be a minimum
punishment.

Imprisonment in default where term not specified

(3) Where an accused is convicted of an offence punishable with both fine and
imprisonment and a term of imprisonment in default of payment of the fine is not
specified in the enactment that prescribes the punishment to be imposed, the
imprisonment that may be imposed in default of payment shall not exceed the term of
imprisonment that is prescribed in respect of the offence.

Cumulative punishments

(4) The court or youth justice court that sentences an accused may direct that the terms
of imprisonment that are imposed by the court or the youth justice court or that result
from the operation of subsection 734(4) or 743.5(1) or (2) shall be served consecutively,
when

(a) the accused is sentenced while under sentence for an offence, and a term of
imprisonment, whether in default of payment of a fine or otherwise, is imposed;

(b) the accused is found guilty or convicted of an offence punishable with both a fine
and imprisonment and both are imposed,;

(c) the accused is found guilty or convicted of more than one offence, and

(i) more than one fine is imposed,
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Provisions in German Criminal Law relating to victim — offender — mediation

(Translation and highlights by Thomas Trenczek.)

JUVENILE CRIMINAL LAW BOOK (JGG)

Sec. 10 [Judicial Measures for Young Offenders]

Par. 1 No.7 - ...TOA [victim - offender — mediation] as a judicial measure

Sec. 45 [Non - Prosecution and Provisional Termination of Proceedings against Young
Offenders]

Par. 2,2 alt. - ...Public prosector can refrain from formal proceedings if the juvenile

makes a serious attempt at victim — offender — reconciliation.

CRIMINAL PROCEDURE CODE (stop)

Sec. 152 [Indicting Authority ; Principle of Mandatory Prosection]

(1) The public prosecution office shall have the authority to prefer public charges.

(2) Except as otherwise provided by law, the public prosecution office shall be obliged
to take action in the case of all criminal offenses which may be prosecuted,
provided there are sufficient factual indications.

Sec. 153 [Non - Prosecution of petty offenses]

Sec. 153a par. 1 [Provisional Dispensing / Termination of Proceedings]

Prosecutor can — with consent of the court and the accused person ~ defer and finally

refrain from formally charging and accused person in a misdemeanor case, if

No. 1 reparation / restitution is made

No. 2 afineis paid in favour of a charitable organization or the state

No. 5 if a serious attempt of VOM with the victim and making good of the damage

cause is undertaken.

Sec. 153b - [Dispensing with Court Action ; Termination]
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(1) If the conditions exist under which the court may dispense with imposing a penalty,
the public prosecution office may, with the consent of the court which would have
jurisdiction over the main hearing, dispense with preferment of public charges. [—
In cases where se. 46a applfes, prosecutors can terminate/dismiss the case.]

(2) If charges have already been preferred the court may, with the consent of the
public prosecution office and of the indicted accused, terminate proceedings prior
to the beginning of the main hearing.

Sec. 155a - [Victim - offender — Balancing / Mediation / Reconciliation]

...Prosecutors and judges have to check in every phase of the trial if TOA/VOM between

victim and offender is attainable. In appropriate cases they have to initiate such

attempts and they have to foster all reconciliation — attempts by the parties. However,
there are not allowed to do so if the victim opposes this.

Sec. 155b - [Referral to Victim — offender — Mediation Agency]

...The Prosecutor and the judge is allowed to refer a case to a victim — offender -

mediation agency, either a public service (e.g. probation officer) or community based,

private agency.
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1. Introduction

I. The present report is submitted to the
Commission on Crime Prevention and Criminal Justice
in accordance with Economic and Social Council
resolutions 1999/26 of 28 July 1999 and 2000/{4 of
27 July 2000.

2. In its resolution 2000/14, the Economic and
Social Council requested the Scerctary-General to seck
comments from Member States and relevant
intergovernmental and non-governmental organiza-
tions, as well as the institutes of the United Nations
Crime Prevention and Criminal Justice Programme
network, on the desirability and the means of
establishing common principles on the use of
rcstorative justicc programmes in criminal matters,
including the advisability of developing an instrument.
Preliminary draft elements of a declaration of basic
principles on the use of restorative justice programmes
in criminal malters were annexed to the resolution for
consideration.

3. In resolution 2000/14, the Council also requested
the Secretary-General to convene, subject to the
availability of voluntary contributions, a meeting of
experts selected on the basis of equitable geographical
representation to review the comments received and to
examine proposals for further action in relation to
rcstorative justice. The meeting of the Group of
Experts on Restorative Justice was hosted by the
Government of Canada in Ottawa, from 29 October to
I November 2001. The report of the meeting is before
the eleventh session of the Commission as an adden-
dum to the present document (E/CN.15/2002/5/Add.1).

4. The present report contains an analysis of the
comments received by the Secretary-General, pursuant
to resolution 2000/14. The report of the meeting of the
Group of Experts includes the recommendations of the
Group, as well as the revised draft principles on the use
of restorative justice, which were reviewed and
amended at the meeting.

I1. Background

5.  Inrecent years, restorative justice has been given
considerable attention by practitioners and policy
inakers as an alternative approach to criminal justice
practices. It was discussed during the Tenth United

Nations Congress on the Prevention of Crime and the
Treatment of Offenders, held in Vienna from 10 to
17 April 2000.' Participants agreed that the concepts of
restorative justice should be fundamental elements in
any discussion of accountability and fairness to
offenders and victims in the justice process. The
philosophy behind restorative justice was to manage
the harm done and to restore the offender and the
victim to their original status as far as possible. The
participants were of thc view that restorative justice
presented alternative criminal justice options to
established modes of trial and punishment and that it
sought to include the community and society as a
whole in the restorative process.

6. Restorative justice is also dealt with in
paragraph 27 of the Vienna Declaration on Crime and
Justice: Meeting the Challenges of the Twenty-first
Century, adopted by the Tenth Congress (General
Assembly resolution 55/59. annex). Following the
Tenth Congress, a plan of action on restorative justice
was developed and adopted by the Commission on
Crime Prevention and Criminal Justice at its tenth
session.2 At the same session, the Commission noted
that some Governments had expressed interest in the
negotiation of a new international instrument dealing
with restorative justice and mediation. Restorative
Jjustice has also been discussed at regional conferences.
A national teleconference on restorative justice
sponsorcd by the National Institutes of Correction was
held in the United States of Amcrica in 1996 and a
seminar on mediation and other means for alternative
settling of disputes was held in Plovdiv, Bulgaria, in
December 2000.

ITI. Analysis of comments provided

7.  On 7 December 2000, the Secretary-General sent
a note verbale to Governments and to relevant
organizations inviting them to provide their views and
observations pursuant to Economic and Social Council
resolution 2001/14. By the end of May 2001,
37 Governments had responded: Argentina. Australia,
Austria, Belarus, Belgium. Bolivia, Bulgaria, Canada,
Costa Rica, Denmark, Ecuador. Fiji, Germany, Ireland,
Italy, Japan, Kuwait, Malaysia, Mexico. Monaco, New
Zealand, Norway, Oman, Pakistan, Peru, Philippines,
Qatar, Republic of Korea, Saudi Arabia, Sierra Leone,
Slovakia, South Africa, Sweden, Turkey. Ukraine.
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United Kingdom of Great Britain and Northern Ireland
and United States. Two entities of the United Nations
system, the Division for the Advancement of Women
of the Department of Economic and Social Affairs of
the Secretariat and the Office of the Prosecutor for the
International Tribunal for the Former Yugoslavia, also
responded, as did two institutes of the United Nations
Crime Prevention and Criminal Justice Programme
network, the Asia and Far East Institute for the
Prevention of Crime and the Treatment of Offenders
and the International Centre for Criminal Law Reform
and Criminal Justice Policy.

8. The following non-governmental organizations
also responded: American Correctional Association,
Andean Commission of Jurists, Asian Center for Youth,
Defence for Children International, Friends World
Committee for Consultation, International Community
Corrections Association, Organismos no
Gubernamentales del Estado de Sonora and Prison
Fellowship International.

A. Comments on the establishment of
common principles of restorative
justice

9.  Restorative justice is a concept that recognizes
that a crime often affects not only the futures of
victims and communities, but also those of the
offenders involved. It seeks to restore all of the
interests of all of the parties affected by a crime, to the
extent possible using the active and voluntary
involvement of the offenders, the victims and the
communities. The term “restorative justice™ itself was
not defined in either of Economic and Social Council
resolutions 1996/26 or 2000/14, but the Philippines did
propose the following definition in its reply:

“Restorative justice is an alternative measure in
the criminal justice system that is not punitive in
nature but rather seeks to render justice to
offenders and victims alike, instead of tilting the
balance heavily in favour of one of the
stakeholders to the disadvantage of another. It
seeks to re-establish social relationships that are
the end point of restorative justice and seeks to
address the wrongs in the doing and the suffering
of a wrong that is also the goal of corrective
justice.”

10. The Fricnds World Committce for Consultation
also provided a definition:

“Restorative justice seeks to balance the concerns
of the victim and the community with the need to
reintegrate the offender into society. It seeks to
assist the recovery of the victim and to enable all
parties with a stake in the justice process to
participate fruitfully in it.”

fi. The United States expressed the view that
restorative justice had the potential to achieve mulitiple
goals of ensuring the accountability of the offender,
promoting restoration of the victim and benefiting the
criminal justice system and community as a whole by
involving all parties in the search for solutions that
promote repair, reconciliation and reassurance. The
United States also suggested that the practical
application of restorative justice should be based on a
shared set of principles and values. Reference was also
made to the above-mentioned teleconference on
restorative justice sponsored by the National Institutes
of Correction (see para. 6), at which the following
seven basic principles of restorative justice were
recommended: (a) crime is an offence against human
relationships: (b) victims and the community arc
central to justice processes; (c) the first priority of
justice processes is to assist victims: (d) the second
priority is to restore the community, to the degree
possible: (e) the offender has personal responsibility to
the victims and to the community for crimes
committed: (f) the offender will develop improved
competency and understanding as a result of the
restorative justice experience; and (g) stakeholders
share responsibilities for restorative justice through
partnerships for action.

12. Many respondents (Argentina, Belgium, Bolivia,
Mexico. Pakistan, Peru, Sierra Leone, South Africa and
Turkey) shared the view that traditional criminal
justice systems did not always provide the best
possible outcomes in resolving conflicts among
victims, offenders and communities. It was recognized
that under current systems, victims, who suffered most
from the crime, tended to remain unsupported, without
receiving expeditious and appropriate remedies.
Belgium, Sierra Leone and South Africa in particular
noted a phrase contained in Economic and Social
Councit resolution 1999/26 that “traditional criminal
justice mechanisms do not always provide an
appropriate and timely response to those phenomena ...
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restorative justice measures can lead to satisfaction for
victims as well as to the prevention of future illicit
behaviour and can produce viable alternatives to short
terms of imprisonment and fines”. One function of
restorative justice is to provide a mcchanism that can
compensate for the defects in existing systcms.

13. Argentina mentioned several merits of restorative
justice. Tt tended to resolve conflict between victims
and offenders in a non-adversarial manner, while
preserving the option to revert to traditional judicial
proceedings il those involved could not agree on
restorative measures. It also made offenders confront
their own actions and the consequences of those
actions. Canada pointed out that restorative justice
offered significant potential in collective efforts to
reduce levels of conflict, promote healing and
contribute to more peaceful and safer communities.
Mexico was of the view that the usc of restorative
justice was a viable means of preventing conflicts,
such as minor offences, family problems, school and
community problems and problems involving youth,
that might otherwise escalate to higher levels of
confrontation and violcnce. Mexico also indicated that
restorative justice would eliminate the disadvantages
associated with deprivation of libcrty for minor
offences, thus reducing costs of imprisonment, and
Pakistan and Qatar pointed to its potential to reduce
prison overcrowding. Peru mnentioned that basic trends
in criminal faw had been towards establishing
guarantces for the offender, limiting the use of
custodial sentences and taking preventive measures to
protect other legal interests, but that the interests of
victims had been neglected. Restorative justice
measures tended to place victims on a more equal
footing with offenders, restoring the balance.

14. A number of States reported that they had already
implemented restorative justice measures in their
criminal justice systems. Spccific mcasures mentioned
included mediation, probation, suspension of sentence,
community service orders and restitution payments to
victims.

15. In Germany, restorative justice measures were
applicable to minor criminal offences. The public
prosecution office and the courts were able to
terminate criminal proceedings where the offender had
made appropriate efforts to make reparation for the
damage. In addition, the State was obliged to pay
compensation to the victims of violent acts committed

with intent. In Kuwait, the Criminal Procedure and
Trial Law 17/1960 provided for reconciliation
measures for sentences involving infringement of the
inviolability of property, acts of wilful destruction of
property. damage to property and threat of blackmail.
In Malaysia, courts could release first-time offenders
on probation for good conduct.

16. Oman applied Islamic law, which allowed
amicable settlement of domestic conflicts. Muslim
jurists approved settlements between the victim and the
offender concerning bodily injury and Islamic law
permitted the approval of such settlements even in
serious offences such as murder. Qatar applied
restorative justice measures in cases where this would
not be prejudicial to the safety or security of society.
Article 51 of the Penal Code of Qatar allowed for
pardon and forgiveness for offences that did not affect
the dignity. reputation or interests of the victim, while
granting the victim the option of waiving or proceeding
with the normal criminal process. In Peru, conciliation
was possible in court proceedings relating to offences
against honour and cases of injury caused by
negligence. The Public Prosecutor’s Office could
decide not to prosecute in such cases if there was a
voluntary offer of compcnsation by the offender or if
the offence was a minor one, provided the victim
agreed to civil compensation. In Peru, out-of-court
settlements could be agreed upon by a conciliation
centre or a qualified judge in accordance with Law
No. 26872, article 5. In South Africa, 2 number of
restorative justice initiatives had been taken as a result

of the work of the Truth and Reconciliation
Commission.
17. Many States had paid particular attention to

implementing restorative justice measures in their
juvenile justice systems. In Australia, “diversionary
conferencing”™ had been tested since the early 1990s in
cvery state and territory and in somc states it was
becoming established as a mainstream element of
Juvenile justice proceedings. In Germany, mediation
was also applied to offences involving young people.
In Malaysia, a juvenile offender could be released to
his parent or guardian or be placed under a probation
order pursuant to the Juvenile Courts Act of 1947. The
South African Law Commission published a report in
July 2000 presenting a draft bill on juvenile justice that
had restorative justice as its central guiding principle.
The Government of South Africa had also implemented
a pilot project on family group conferences for child
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offenders during 1996-1997. In Sweden, a one-person
committee had been appointed to inquire into and
analyse the role of mediation for young offenders in
the legal system and to consider possible legislation on
the matter. In the United Kingdom, recent youth justice
“reforms in England and Wales had incorporated
restorative principles: the Youth Justice and Criminal
Evidence Act of 1999 introduced referrai orders under
which a court could refer appropriate cases to youth
offender panels. Thosc pancls operated as community
conferences, involving, where possible, community
volunteers and victiins. Restorative justice measures
were also applied in some elements of the juvenile
justice systems in Scotland and Northern Ireland.

18. Scveral States drew attention to relatively recent
legislative measures that incorporated restorative
justice measures. In Belarus, new substantive and
procedural criminal legislation, which entered into
force on 1 January 2001, contained restorative justice
elements. Under that legislation, in *private charge
cases”, proceedings could be initiated by the victim,
his or her legai representative or the representative of a
juridical person. Once commenced, such proceedings
could later be suspended if the parties so agreed.
Ecuador had also recently amended its criminal law to
provide alternative punishments, in particular for
minor offences. ltaly had reinforced the role of
restorative schemes in criminal cases. Bolivia had
established a new Code of Criminal Procedure, Law
No. 1970, article 18 of which prescribed that private
criminal actions would be brought exclusively by the
victim of the offence.

19. Pilot projects on restorative justice are being
implemented in a number of States. In 1997, Denmark
initiated an extended pilot scheme of victim/offender
mediation to supplement traditional  criminal
prosecution. which would continue until the summer of
2002. Norway instituted a new mechanism called
“konflikirad”. which provided a form of arbitration
between the victim and the offender. In New Zealand,
funding has been provided for some 12 community-
managed restorative justice programmes and 3 court-
based restorative justice pilot projects. In Pakistan, the
Government was introducing measures to settle minor
disputes outside its formal criminal justice system
under its devolution and judicial reform plans.

Lo

20. In addition, many States had conducted
discussions and studies on restorative justice. In
Bulgaria, there was public debate based on

Recommendation No. R (99) 19 of the Committee of
Ministers of the Council of Europe to Member States
Concerning Mediation in Penal Matters. In Norway. a
comprehensive study on the protection of and support
for victims of crime was presented in 19922 and -
subsequently becamc the basis for a number of
amendments to Norwegian legislation to strengthen the
position of victims. In South Africa, the South African
Law Commission published a number of publications
relating to restorative justice. A study on restorative
justice was conducted in Turkey.

21. Notwithstanding those developments, most
respondents recognized that the application of
restorative justice measures was still at an exploratory
stage and that more information on their application
and operation was needed. 1t was therefore considered
worthwhile to discuss the matter during the eleventh
session of the Commission, to exchange views and
experiences and to develop common principles of
restorative justice. ’

22. Some replies did raise cautions or concerns about
the use of restorative justice measures and mentioned
the need to ensure that measures applied were
appropriate for the circumstances of cases where they
were used. The joint reply submitted by the American
Correctional Association, the International Community
Corrections  Association and Prison Fellowship
International introduced a 2000 study issued by the
International Scientific and Professional Advisory
Council, entitled “An overview of restorative justice
programmes and issues™, drafted by Paul Friday of the
World Society of Victimology, which set out some of
the issues which the International Scientific and
Professional Advisory Council felt should be
addressed. In some cases, it was possible that
restorative justice programmes could ultimately create
processes so similar to those of adversarial courts that
they undermined rather than supported restoration of
the interests involved. In other cases. the lepal basis of
criminal procedure could become obscured. More
fundamentally, it was noted that restorative justice
measures, being applied on a case-by-case basis,
generally failed to address the underlying aetiological
factors associated with crime, such as poverty, racism
and cultural and social values. The conclusions of the
study stressed the need to develop guidelines for



E/CN.15/2002/5

187

applying restorative justice measures to address those
concerns.

B. Comments on the advisability of
developing an instrument on
restorative justice

23. Most of the respondents expressed support for the
idea of developing an international instrument and of
those which addressed the issue, only Japan voiced
specific concerns. Most also considered the proposed
preliminary draft elements a good basis for discussion
and expressed their willingness to support such
discussions. In Japan’s view, it would bc more realistic
to develop and. apply restorative measures in the
context of the variations of national criminal justice
systems than to try to achieve international
standardization through an instrument. In its opinion,
the issues, sueh as how damage caused by crimes
should be redressed and how victims of crimes should
be reintegrated into society, were closely related to
each country’s criminal justice system and might vary
from country to country. Japan also noted that, to some
extent, restorative justice elements had already been
incorporated into national systems on that basis.

24. Regarding the nature of the instrument, the
United States considered it important that the new
instrument be written in such a way as to encourage the
adoption of the general principles and values upon
which restorative justice was based. rather than
focusing on one particular form of restorative justice.
Japan, New Zealand and Sweden were of the view that
any instrument should be non-binding. Swedcn also
stressed that restorative justice programmes should not
interfere with States’ rights to impose sanctions on
criminals and underlined that restorative justice
programmes should not interfere with the principles of
penal law regarding proportionality, legality, equity,
predictability and consistency in sentencing. Ecuador
considered that when restorative justice measures were
applied in criminal procedures, effective propor-
tionality between the gravity of the offence and a
corresponding punitive measure should always be
borne in mind. The United Kingdom and the United
States considered that restorative justice should be seen
as a supplement to traditional criminal justice systems
and not as an alternative to them. This contrasted with
the view of the organization Defence for Children

.

International. whicli took the view that common
principles should clearly point out that this was a
process and not a programme: that the process was a
clear and distinctive alternative to the formal criminal
and juvenile justice judicial process. Fiji and lreland
mentioned that the establishment of common principles
should take into account different situations and views
and lreland specifically made reference to the differing
views of the European Union and the Council of
Europe. Ireland also mentioned that common principles
should be coordinated with related regional initiatives.

25. With regard to the scope of application of
restorative justice programmes, Kuwait stated that its
law on reconciliation established restrictions on
application, intended to prevent the reconciliation f[rom
being exploited as a subterfuge for criminals to elude
punishment, to preserve the rights of the victim and
society and to ensure adequate deterrenee. Peru
considered that restorative justice should only be
applied to injury caused by negligence and to minor
offences. subject to fundamental due process or
procedural fairness. '

26. Bolivia, Canada and Peru stressed that key
elements in determining whether restorative justice
should be used in particular cases were the need to
ensure that everyone who participated did so
voluntarily,-sensitivity to possible imbalances of power
between victims and offenders and issues relating to
the safety or security of participants. Bolivia also
mentioned that agreements or other outcomes should
be reached by the parties voluntarily and should
contain only reasonable and proportional obligations.
The United States also underlined that it was important
that victims be allowed to choose whether to partici-
pate, to determine the extent of their participation and
to choose the point at which they would cease to
participate. Concerning the balance of power between
victims and offenders, Fiji and Mexico emphasized that
programmes established in multilingual societies
should provide for the right to have documents
translated and proceedings interpreted into appropriate
languages.

27. 1In connection with the operation of programmes,
Argentina pointed out that mediation was often a
viable alternation or additional means of resolving
cases and, whcre it was tried without success, it was
still possible to revert back to more conventional

judicial proceedings. Argentina also considered that




188

E/CN.15/2002/5

confidentiality was an essential efcment in
implementing restorative justice mcasures. In relation
to that point, Germany stressed that legislation on
restorative justice should contain a data protection
provision, which would restrict the wuse of
communicated and collected data solely for use in
mediation.

28. Ireland, Sweden, the Asia and Far East Institute
for the Prevention of Crime and the Treatment of
Offenders and Defence for Children International all
emphasized that the process and outcomes of
restorative justice programmes should be monitored,
assessed and evaluated for use in the further
development of such programmes.

29. Some respondents referred to  existing
international instruments that contained elements
relating to restorative justice, such as the United
Nations Convention against Transnational Organized
Crime and its Protocols (General Assembly
resolutions 55/25, annexes I-1ll, and 55/255, annex).
the Convention on the Rights of the Child
(resolution 44/25, annex), the United Nations Standard
Minimum Rules for the Administration of Juvenile
Justice (resolution 40/33, annex) and the United
Nations Guidelines for the Prevention of Juvenile
Delinquency (resolution 45/112, annex), and suggested
that they should be taken into account when
developing any new instrument on restorative justice.

C. Specific comments on the preliminary
draft elements of a declaration of basic
principles on the use of restorative
justice in criminal matters

30. Comments received included the specific notes
below on the draft elements annexed to Economic and
Social Council resolution 2000/14.

1. General comments

31. Costa Rica indicated that the draft elements
should include the principle of non-discrimination and
impartial application in order to avoid differences
based on race, colour, sex, language, religion, political
views or any other distinction based on national or
social origin, weaith, birth or any other status. It also
suggested that the Spanish text should use ‘justicia
restaurativa” rather than “justicia restitutiva’.

32. Mexico was of the view that the text of the
prcliminary draft elements was too vague and
suggested that it should contain a list of mediation and
restorative justice measures. It also suggested that a list
of minor offences or criteria for identifying and
distinguishing them would be useful.

33. Norway proposed that the draft elements include
principles for reparation to victims similar to those
found in article 75 of the Rome Statute of the
International Criminal Court.® It also suggested the
establishment of a trust fund similar to that provided
for in article 79 of the Rome Statute.

34. The Philippines suggested that the scope of
application of restorative justice programmes should be
more clearly delineated.

35. The United States noted that there was no single
form that restorative justice must take in order to be
successful and considered the use of the term
“programme” too narrow. It suggested that, where a
broad reference was needed, the terms “restorative-
based programme”, “restorative-based process™ and/or
“restorative justice alternative(s)” shouid be used to
cover the full range of possibilities.

2. Comments on the definitions

36. Mexico proposed that the word “restorative” in
paragraph 1 should be defined and the Philippines
suggested that the term “restorative justice™ should be
defined. Mexico indicated that the words “any other
programme” in paragraph 2 were too vague. Japan
proposed that the words “often with the help™ in
paragraph 3 be replaced with the words “where
necessary with the help”. The Philippines suggested
replacement of the word “encounter” in paragraph 5
with the words “restorative justice™.

3. Comments on the use of restorative justice
programmes

37. Commenting on paragraph 6, Mexico noted that
establishing restorative justice programmes at all
stages of the justice process could minimize their
significance and impact. It also expressed concern
about the possibility of two parallel sets of proceedings
arising out of the same facts. New Zealand also
disagreed with the proposition that restorative justice
should be available at all stages of the criminal justice
programine. Slovakia suggested that restorative justice
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programmes should focus on cases involving minor
offences, offences for which national law required the
consent or participation of the victim to prosecute
and/or offences committed by juveniles that were not
too serious to warrant the use of restorative justice.

38. Commenting on paragraphs 6 and 7, the Office of
the Prosecutor for the International Tribunal for the
Former Yugoslavia noted that those paragraphs could
not be applied unless national bodies first chose not to
exercise their discretion to prosecute. Fiji and Turkey
questioned the requirement of  voluntariness,
suggesting that the judicial process should either
encourage or even compel parties to scek restorative
processes in cases where “free and voluntary consent”
did not exist. The United States took a different view,
arguing that victims should have the right to refuse
consent to participate at the outset, as well as the right
to withdraw conscnt and revert to conventional
procedures at any time during the process. The
Philippines sought greater clarity about the status of
elements of the process as “restorative” or not, so that
it would be possible to establish when restorative
processes began and ended in a particular case.

39. Japan proposed replacing the word
“participation™ in paragraph 8 with “participation
itself” and Slovakia suggested replacing the word
“acknowledge™ with “know”. Mexico had concerns
about the policy underlying the second sentence. In its
view, the participation of an alleged offender in a
restorative process should be admissible as evidence of
guilt in any subsequent prosecution. Commenting on
paragraph 9, Fiji observed that the underlying
philosophy for the parties should be that the use of
restorative processes in most cases would represent a
“win-win” option, making it attractive to both victims
and offenders in most cases.

40. Commenting on paragraph 10, several countries
had concerns about possible interaction between
restorative and conventional procedures in individual
cases: Fiji noted that the courts must remain the final
arbiter of the type of sanction and rehabilitation
measure to be imposed against the offenders; Germany
called for greater clarity with respect to the nature of
responsibilities for criminal justice officials; and
Slovakia proposed deletion, noting that such
discussions conflicted with the neutrality of the
officials involved. Mexico noted that, where the

offender did not take responsibility. judges should stiil
be in a position to order the payment of compensation.

41. South Africa proposed the addition of the

following new text after paragraph 10:

“10 bis. Formal legal authoritics, especially
courts, should encourage parties where
appropriate to resort to restorative justice
measures to resolve their disputes.

“10  ter. Authorities should provide
programmes that engender social responsibility in
young offenders and prevent recidivism.™

4. Comments on the opcration of restorative
justice programmes

42. Several countries proposed changes to address
concerns about clements they saw as missing from the
draft text in this segment. The Philippines sought
added and expanded references to the use of facilitators
and administrators and Slovakia felt that provision
should be made to ensure that resources were available
for the fees and costs associated with mediation, such
as those of facilitators. interpretation and translation
services. Ukraine saw a need for basic safeguards and
proposed including provisions parallel to those in
paragraphs 6-8 in this segment. The United States
proposed the title “Implementation of restorative

justice principles/concepts™ and suggested that the

section should be written with the goal of encouraging
adoption of the values on which restorative justicc was
based, rather than simply focusing on operational
guidelines.

43. Commenting on specific provisions. Fiji noted
that the guidelines and standards referred to in
paragraph 11 should be required to be prescribed by
Jaw or regulation. Japan sought the delction of the
word “fundamental” from the chapeau of paragraph 12
and suggested replacement of the words “should be
applied to” with the words “should be fully considered
in”. Regarding the right to legal advice, there were
concerns that the Janguage should protect the right to
obtain advice. but not be seen as creating any right to
the actual provision of legal counse! or services. Japan
sought language excluding any right to appointed
counsel and New Zealand pointed out that in many
cases full information about the case, as opposed to
legal advice, might be sufficient. Mexico felt that the
right to legal advice should arise during proceedings as
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well as before and after proceedings and Japan and
New Zealand pointed out that access to a parent or
guardian should be included in the case of a minor
accused of a crime, with Japan suggesting that this
apply only  “where  appropriate”. Regarding
paragraph 13, two countries expressed concerns about
the confidentiality of restorative processes and sought
limits or exceptions to the proposed principle. Japan
sought an exception in cases where the “interest of
fustice™ required disclosure and Mexico argued that
discussions should be subject to disclosure in any
subsequent criminal proceedings in cases where the
restorative process was not successful. Japan proposed
the deletion of paragraph 14 and Germany argued that
the term “judicial discharges™ should be clarified.

44, Regarding paragraphs 15 and 16, most countries
(e.g. Fiji) supported the principle that where restorative
processes did not bring about a satisfactory outcome,
more conventional or established criminal procedures
should be resorted to. Costa Rica sought language
clarifying that the normal procedural requirements and
safeguards would apply in such cases. Japan proposed
the wording “Where restorative process is substituted
for the criminal proceeding and no agreement can be
made ...", as well as deletion of the second sentence of
each of paragraphs 15 and 16, so that the lack of
agreement in a restorative process could in fact be used
as the basis for a more severe criminal sentence. Fiji
proposed modification of paragraph 16 to make direct
reference to the use of penal sanctions for any party
failing to implement an agreement. Japan proposed the
language “Where a restorative process is substituted
for a criminal proceeding and the offender fails to
implement an agreement made in the course of
restorative process ...”. Mexico sought greatcr clarity
with respect to action to be taken in the case of non-
compliance, arguing for pre-established rules for
dealing with such cases. Ukraine suggested broadening
the language to include cases of other infringements,
such as the coercion of a party to take part in a
restorative process in the language, and proposed
insertion of the words “or the violation of other
principles of restorative justice™ after the words “a
restorative process”.

5. Comments on provisions dealing with
facilitators

45, Mexico cxpressed several concerns about
facilitators, calling for greater certainty with respect {o

T

qualifications and functions. It suggested that experts
in criminal law should be included as facilitators, that
decisions of facilitators should require a legal basis and
that a detailed knowledge of the system shouid be
required to ensure that victims were advised of all their
options.

IV. Conclusion

46. Most of the countrics that provided written
comments on the preliminary draft elements supported
the idea of promoting restorative justice measures in
criminal justice systems. Restorative justice would
serve as a supplement to established criminal justice
practices, especially in areas where such practices had
not functioned adequately. Many States had already
incorporated some restorative justice measures into
their criminal justice systems, but they still considered
that the application of restorative justice measures was
at an exploratory stage and there were further
possibilities to be explored and developed. Thus, most
of the countries responding welcomed the opportunity
to exchange views and information and supported the
holding of a meeting of experts on the subject. The
establishment of an international instrument on
restorative justice, such as the preliminary draft
elements, was also considered beneficial for States as a
guideline for the application of restorative justice
measures.

47. However, not all respondents were in support of
the development of an international instrument and
some were cautious about its application and operation.
Many respondents provided various comments on the
preliminary draft elements. While there were many
common elements, each country had its own criminal
justice system based on its culture, customs and social
structures. Restorative justice offered promising
concepts and options if taken as a supplement to
established criminal justice practices, but these must be
taken in the context of established national practices
and the social, cultural, economic and other
circumstances in which they were developed. When an
international instrument was developed, it should take
into account such factors. A normative instrument
setting non-binding guidelines was seen as more
practical and feasible. The Commission on Crime
Prevention and Criminal Justice may wish to consider
these points when it develops common principles on
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the use of restorative justice during its eleventh
session.

48. Both the participants in the meeting of the Group
of Experts and the majority of those responding to the
note verbale expressed the view that restorative justice
in general should serve as a complement to established
justice systems and practices and that it should not be
seen or understood as an effort to replace existing
systems. It was also clear, however, that specific
restorative processes or outcomes did, in some cases,
effectively replace individual elements of established
systems. For example, following some preliminary
determination that such a replacement was appropriate
having regard to the nature of the case involved,
mediation could replace some or all elements of a
conventional trial and restorative outcomes sometimes
replaced conventional sentences in appropriate cases.
In its discussions and in its report, the Group of
Experts referred to  restorative  justice  as
“complementing™ established criminal justice, while
referring only to the use of restorative justice as a
“replacement” in the context of specific criminal
justice practices that may be replaced by restorative
ones. It should be understood that restorative justice is
nol intended as a replacement for criminal justice per
se and members of the Group of Experts did not want
references to “replacement™ interpreted more broadly
than intended.

Notes

! See Tenth United Nations Congress on the Prevention of
Crime and the Treamment of Offenders, Vienna.
10-17 April 2000: report prepared by the Secretariat
(United Nations publication, Sales No. E.00.1V.8).

2 Official Records of the Economic and Social Council,
2001, Supplement No. 10 (E/CN.15/2001/30/Rev.1),
part two, chap. I, sect. A, draft resolution II, annex,
sect. XV.

' Norwegian official document, NOU 1992:15.
4 A/ICONF.183/9.
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