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ABSTRACT

In a country ruled by law, also known as a “legal state”, all acts of the state must be
conducted in such manners as are consistent with provisions of law. This principle is known as
the “lawfulness principle”. “Administrative orders”, which are a form of administrative state acts,
are also subject to such lawfulness principle. As acts of the State are conducted through
administrative officials, the latter are therefore an essential part in the process of issuing
administrative orders. If an administrative order is issued by an official with defective powers,
i.e. not being an administrative official who has been duly authorized to perform such functions
or being an interested party on such matter, the consequence could lead to such administrative
order being unlawful.

However, public law adheres to the principle that administrative orders should be
sacred and inviolable. Rendering all unlawful administrative orders unenforceable would have
a detrimental impact on the people’s trust in acts of the state and the efficiency of state
administration. In pursuit of this principle, it has been demanded that once an official issues
an administrative order, the people should respect and act upon such order without having to give
due consideration to whether or not such administrative official was authorized to issue
the administrative order concerned, at least until such administrative order is made ineffective.
The exception lies in cases where the defect in authority is of such severity and starkness that
allowing a person to claim a legitimate expectation of lawfulness would be inappropriate, in
which case such order should be deemed as void ab initio. Comparative studies of German,

French and Thai laws have revealed that these countries have similar approaches to ruling the



legal effect of administrative orders issued by officials with defective powers. The approaches
may be divided according to the following causes of defects:

1) severe and apparent defects to the extent of rendering the administrative order
“void”, such as the case where the person issuing the administrative order is not an administrative
official or has not yet been appointed as an administrative official, and cases where the
administrative official exercises functions on matters which are beyond the scope of authority of
his/her agency but falls within the powers of administrative officials in another agency;

2) causes of defects which render the administrative order unlawful without
a possible remedy and therefore the administrative order should be revoked, e.g. causes of defects
arising where an inferior official overreaches his/her exercise of powers by issuing an
administrative order on behalf of his/her supervisor and the case where an administrative order is
issued by an administrative official having an interest in the matter considered;

3) minor defects which, if there is no effect on the substance of the administrative
order or a subsequent remedy is possible, may not be invoked as a cause for revoking the
administrative order, e.g. causes of defects arising where a superior official interferes with the
issue of an administrative order by a subordinate official and where the administrative official
exercises powers outside his/her area of responsibility;

4) causes of defects where the validity of administrative orders is protected by law,
e.g. where it appears subsequently that the official issuing the administrative order did not possess
the requisite qualifications or is subject to a prohibition or was unlawfully appointed, and cases
where an administrative order was issued by an administrative official who has retired from office
but continues to exercise functions de facto because a new official has not been appointed to fill

office.
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