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ABSTRACT

The rights of the accused against self-incrimination which specified section
243 of the Constitution of the Kingdom of Thailand B.E. 2540 has evolved from the
accused protection as a police official who has the power to conduct investigation in
criminal cases can not compel, threat, torture and other unlawful means which affect to
the accused’ fundamental rights and lead to making a statement against their will during
which he is fallen in the police custody enforcement. Therefore, we need the laws and
measurements to guarantee rights of the accused to self<incnmination. The rule and
justification of police’ exercise of authority is provided to avoid restriction of the
accused's rights and liberty in so far as it is necessary. Anyway no infraction in human
rights will be allowed.

The privilege against self-incnmination can be implied as the right to privacy
or which can not compel the accused to make a statement. This has been developed
from Common Law. This protection applies to the police when seeking any evidences
duning the investigation. Thus, the authority of the police has been in control to avoid an
affection of the accused’s rights and liberty beyond the scope which given by the legal
when discharge of his duty.

In the United States of America, the privilege against self-incrimination has
been provided in the Fifth Amendment of the Constitution which has been ciarified
including to protection the accused by limiting the police’s authority during an
investigation to enable the accused to take cognizance of the privilege against self-
incrimination and exercise it efficiently. In the other hand in the United Kingdom, the
authority of the police was also controlled, as in The Police and Criminal Evidence Act
1984 and the Code of Practice
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The protection of the accused according to privilege against self-incrimination
will be applied while prior to any questioning, the accused must be wamed that he has
a right to remain silent and nght to counsel. Right to remain silent is a natural rights and
also is provided by the law. Therefore the police have to aware and acknowledge the
accused about this before make any questions. In contrast right to counsel, an the
accused must be awared that he can have the counsel during investigation. Moreover,
for the equality the state shall appoint one for him without any cost. Because of a
counsel is intermediary person and know legal very well, thus, the accused's privilege
will be enforced efficiently. If there is any violation of the right to remain silent and rght
to counsel, the evidence will be inadmissed.

Regarding the waiver of the privilege against self-incrimination, the accused
can waive the right to remain silent and right to counsel. There is difference about the
waiver of right to counsel between waiving in the investigation process and in the trial.
This is because of in the trial stage, defendant will enjoy the fair trial right. In the felony
cases the court shall provide the counsel for the accused. In the other hand, in the
investigation, the right to counsel is not the absolutely right, therefore, the accused can
waive their right which has been implied to his right to privacy.

The section 243 of the Constitution of the Kingdom of Thailand B.E. 2540,
regarding the accused's privilege has been implied to the right protection of making a
statement during investigation as there are right to remain silent and right to counsel
which has already been provided in the Criminal Procedure Code as an assurance but
this not cover for all. Therefore the amendment will be required, to make it completed to

protection the nghts of the accused in the pre-trial stage.






