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Abstract

The objective of this thesis is to point out the problem and set forth the standard
for convictions over the issues of “The offence of the impossibility of attempt” and
“The lack of the constituent for the offence.” For a long time, there have been
different points of view and arguments on whether an action is considered on “The
offence of the impossibility of attempt™” or “The lack of the constituent for the offence;”
and whether convictions can be affected when considering either of the possibilities, 1.e.
either to be charged as guilty with the punishment, based on Section 81 of the Thai penal
code, or to be found not guilty due to the lack of the constituent for offence in
accordance with Section 2 of the Thai penal code.

This study has been conducted using the documentary research method. The
information was gathered from text books, articles, theses, convictions and lawyers’
comments relating to the said issue. This study has adopted the juristic method of the
Civil Law in order to conform with the Thai legal system.

The findings of this research show that wicked men who intend to commit
wrongdoing are not found guilty due to some specific factual barrier, of which they have
no knowledge of, which prevents consummation of the offence. This is based on the

principle that any action can only be found guilty if the constituents for the offence are



—

fully consummated. Therefore, Section 81 was promulgated in order to punish the
wrongdoer in such a case. Section 81 says that punishment is not prohibited even though
the constituents for the offence are incomplete.

This thesis suggests, given that Section 81 of the Thai penal code already follows
the German penal code, in that it objectively aims to punish wrongdoers with evil intent,
that the ruling concept within the German Criminal Law should be adopted and applied
to the Thai Criminal Law as well. Since adapting the ruling structure of Common Law
has resulted in it being impossible to punish evil minded wrongdoers because their
actions lacked the constituents for the offence as stated in accordance with Section 2 of

the Thai penal code.
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