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ABSTRACT

The objective of this thesis on the searching in private properties by the
Narcotics control officers is to study the scope of the officer’s authority and power who
were allowed to enter, to search for evidence or individuals violating the narcotics law in
private residences. The search may infringe upon their rights to possession and to
inhabit in the said property. The objective of this thesis is also to study the system in
checking the use of the aforementioned authority and power to prevent the unlawful use
of authority and power by the officers.

The methods used in this thesis include literature review, study of the laws
pertaining to searching in Thailand and comparing these laws to those of the United
States of America and Japan.

Results from the study show that searching in the private properties of the
officers are searches that are allowed by law without needing to obtain a search warrant
from the court. Therefore this allows the officers the freedom to exercise their own
judgement in trespassing on the people’s rights to possession and inhabit private
properties.

After the amended Constitution of Thailand of B.E. 2540 came into use it is
defined that the searches in private properties require obtaining a search warrant with
the exception of cases where the law specifies the authorization to search without a
warrant. This causes a problem in defining whether the search by the said officers will
contradict the constitutional law or not.

Therefore to provide a suitable standard for the officers to search in the private
properties and to abide by the constitutional law, it is proposed that a search warrant is
required with one exception. The exception is in the case of the probanle cause that the
warrant will require a longer time to obtain- and the pertaining evidence or individuals
violating the narcotics law wiil be moved, destroyed or escape which will be difficult to

track. In this case the officers will be allowed to search at night without a warrant but the




search must be accompanied by officers from law enforcement official or higher ranking
police officers.

Therefore once the officers conduct a search without a warrant and confiscate
any properties or arrest any individuals, the officers must declare the reason to search
without a warrant to the court immediately. [If the court ruled that the search or arrest
was unlawful, the court woulddoes not need to accept the evidences collected from the
search and arrest. However it does not take away the rights of the officer to collect other
evidences to support their investigation to charge the accused of the violation.

The defining of the standard in issuing a warrant by the courts in Thailand,
indicates that the courts must make the officers prove the reliability of the information
source and of the individual providing the information. The court should have the

judgement to set the using date of the warrant to extend more than one day.
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Penaties Section 880 (c) Situations not requiring warrants. A warrant under this section shall not be
required for the inspection of books and records pursuant to an administrative subpoena issued in
accordance with section 506 [27 USCS Section 876], nor for entries and administrative inspections
(including seizures of property)--

(1) with the consent of the owner, operator, or agent in charge of the controlled premises;

(2) in situations presenting imminent danger to health or safety;

(3) in situations involving inspection of conveyances where there is reasonable cause to believe

that the mobility of the conveyance makes it impracticable to obtain a warrant;

(4) in any other exceptional or emergency circumstance where time or opportunity to apply for a

warrant is lacking; or

(5) in any other situations where a warrant is not constitutionally required.
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% i"gﬁiimétymmﬂi:mﬂtﬁﬂu article 35(1) “The right of all persons to be secure in their homes
papers and effects against entries, searches and seizures shall not be impaired except upon warrant
issued for adequate cause and particularly describing the place to be searched and the things to be
seized, or except as provided by Article 33.”

3 i"gﬁiiménﬂmﬂi:mmﬁ'ﬂu article 33 “No person shall be apprehended except upon warrant
issued by a competent judipial officer which specifies the offense with which the person is charged,

unless he is apprehended while the offense is being committed.”
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% ﬂf:mﬂngumﬂﬁ%ﬁm?mﬁﬂfnum(ym‘jﬂu article 218 “ A public procurator. a secretary of the
public procurator's office, or a policeman may, when it is necessary with respect to the investigation
of an offense, make seizure, search, or inspection under a warrant issued by a judge. In this case,
the examination of body shall be made by a warrant for examination of body.

Taking the finger or foot prints of the suspect under arrest, measuring the height or weight
thereof, or taking the picture thereof shall be made without the warrant as mentioned in the preceding
paragraph unless the suspect is naked.

The warrant as mentioned in paragraph 1 shail be issued upon request of a public
procurator’s office, or a police official.

A public procurator, a secretary of the public procurator's office, or a police official shall , in
making request for a warrant for examination of body, set forth the reasons necessary for
examination of body , sex, and health condition of the person subjected to the examination of the
body, and such other matters as prescribed in the rules of the courts.

A judge may stipulate such condition as deemed appropriate in regard to the examination of
the body.

*® Shi-emitsu Dando. Japanese Criminal Procedure. 1965, p. 303.
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*? Shi-emitsu Dando. Japanese Criminal Procedure. 1965, p. 271..

“ Ibid, p. 271.

“ AszaaanguangdsRasnnANeNn article 199 A public procurator, a secretary of the
public procurator's office, or a policeman may , in case it shall have reason to believe that the
suspect has committed an offense, arrest him upon a warrant for arrest issued beforehand by a
judge: Provided, That as to the offense punishable by fine for not more than five hundred yen*, pena!
detention, or minor fine, the suspect may be arrested only when he has no fixed dwelling, or fails to
comply with such appearance as stipulated in the preceding Article without justifiable reasons.

In case a judge deems that there exist sufficient reasons to suspect that the suspect has
committed an offense , he shall issue a warrant for arrest as mentioned in the preceding paragraph
upon request of a public procurator or a police official (with regard to a police official, it shall confine
to such a person ranking with police inspector or higher rank as designated by the National Public
Safety Commission or the Prefecture Public Safety Commission; hereinafter the same in this Article.):

Provided,That the shall not apply in case he deems that it is evidently unnecessary to arrest.
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(arrest of flagrant offender)™ muNMANEdEAATNAINE U TRIUsEIN AT LulaRmun

A public procurator or a police official shall, in case a warrant for arrest has been requested or
issued previously to the suspect with regard to the same offense in the case of requesting the
warrant for arrest as mentioned in paragraph 1, inform the court of the effect.

"5 ﬂa‘:manguuﬁﬂfn‘%ﬁmmﬁmmmzy'nﬂ'ﬂqu article 201 “In arresting the suspect under a
warrant for arrest such warrant shall be shown to him.

The provisions of Article 73 paragraph 3 shall apply mutatis mutandis in such cases as the
suspect is arrested under warrant for arrest.”

“ UszuaanguuneAERA1sIIANNENIYN article 213 “Any person may arrest a flagrant offender

with out a warrant for arrest.”
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 szananguuntiaRansanA e LM article 220 “In case it is necessary at the time

when a public procurator, a secretary of public procurator's office, or a policeman arrests the
suspect in accordance with the provisions of Article 199, or arrests a flagrant offender, he may take
the measures as mentioned hereunder: The same shall apply in such cases as it is necessary in the
case of arresting the suspect in accordance with the provisions of Article 210.

(1) To search the suspect by entering into a dwelling or residence, building or vessel

under guard;

(2) To seize, search or inspect at the very spot of the arrest.

When a warrant for arrest has not been obtained in the case of the latter part of the preceding
paragraph, the things seized shall forthwith be returned.

In taking such measures as mentioned in paragraph 1 a warrant shall not be required.

The provisions of paragraph 1 item (2) and the preceding paragraph shall apply mutatis
mutandis in such cases as a secretary of the public procurator’s office or a policeman executes a
warrant for custody or commitment. In the event that a warrant for custody or commitment issued to
the suspect is executed, the provisions of paragraph 1 item (1) shall also apply mutatis mutandis.

® U‘i:u’)ﬂngumﬂaﬁﬂm?m’]m’m'a’mvj’] article 213 * Any person may arrest a flagrant offender

without a warrant for arrest.”
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*® Shi-emitsu Dando. Japanese Criminal Procedure. 1965, p. 311.

*Ibid, p.310.

" Ibid.

v ﬂixmﬂnguu’maﬁﬁmim’m')’mmcymj‘iju article 210 A public procurator, a secretary of the
public procurator's office, or a policeman may , when there exist sufficient reasons to suspect that the
suspect has committed a crime punishable by death penalty or life imprisonment, or penal servitude
years and exigency is required, and the request for a warrant for arrest of a judge may not be
obtained, arrest him by informing of the reasons therefor. In this case, the procedure for therequest

for a warrant for arrest of a judge shall be taken immediately. When a warrant for arrest is not issued,
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2. The provisions of Article 200 shall apply mutatis mutandis mutandis to the warrant for
arrest as mentioned on the preceding paragraph.
% Shi-emitsu Dando. Japanese Criminal Procedure. 4 th New York University, 1965, p. 316.
. ﬂ?:mangumﬁﬁﬁwwm’lﬂ')'mmty'lﬁjﬂu article 220(2) To seize, search or inspect at the

very spot of the arrest.

* UszunanguaneiinansunANe il article 218 A public procurator, a secretary of the
public procurator's office, or a policeman may, when it is necessary with respect to the investigation
of an offense, make seizure, search, or inspection under a warrant issued by a judge. In this case,

the examination of body shall be made by a warrant for examination of body.
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2. Taking the finger or foot prints of the suspect under arrest, measuring the
height or weight thereof, or taking the picture thereof shall be made without the warrant as mentioned
in the preceding paragraph unless the suspect is naked.
3. Thewarrant as mentioned in paragraph 1 shall be issued upon request of a
public procurator, a secretary of the public procurator’'s office, or a police official.
4. A public procurator, a secretary of the public procurator’s office, or a police
official shall, in making request for a warrant for examination of body, set forth the reasons necessary
for examination of body, sex and health condition of the person
subjected to the examination of body, and such other matters as prescribed in the rules of the courts.
5. Ajudge may stipulate such condition as deemed appropriate in regard to the
examination of body.

% ﬂ?:mangumaﬁ%‘ﬁqwmwmmmnvnrijﬂu article 222 paragraph 1. The provisions of
Articles 99, 100, Articles 102 to 105 inclusive, Articles 110 to 112 inclusive, Articles 114, 115, and
regard to the impoundage or search to be conducted by a public procurator, a secretary of the
public procurator's office, or a policeman in accordance with the provisions of Articles 218, 220, and
the preceding Article; and of Articles 110, 112, 114, 118, 129,131, and Articles 137 to 140 inclusive,
to the inspection to be done thereby in accordance with the provisions of Article 218, or Article 220:
Provided, That a policemarj may not take such measures as prescribed in Articles 122 to 124

inclusive.
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o ﬂ?:mangumﬂﬁ%'ﬁm?mﬁﬂfnumtymjﬂu article 107 A warrant for seizure or search shall
contain the name of the accused, offense, articles to be seized, or place, body,or things to be
searched, effective period, and a statement settingforth that after the lapse of such period the
warrant shall be unexecuted and returned as well as the date of the issuan thereof, and such matters
as well as the date of the issuance thereof, and such matters as prescribed in the rules of the courts;
and the name and seal of the presiding judge shall be putthereon.

2. The provisions of Article 64 paragraph 2 shalt apply mutatis mutandis to the
warrant for seizure or search as mentioned in the preceding paragraph.

*8 ﬂ?:ufmngumﬂ?lﬁﬁm?rmﬂfmdmtmn‘jﬂu article 99 The court may, when deems necessary,
seize any evidence or article considered to be confiscated: Provided,that nothing herein contained
shall apply in such cases as particularly specified.

2. The court may designated article or articles to be seized,and order the
owner, possessor, or custodian thereof to produce such article or articles.

% U?ZNQNHQMNWH?J%‘WM?MWm’mﬂ’mpnjﬂu article 114 paragraph 2 Except in such cases as
provided for in the preceding paragraph, an occupant, a keeper, or any other person acting in place
Thereof shall, in case a warrant for seizure or search is to be executed in a dwelling, or residence,
building, or vessel under guard,v‘be caused to be present thereat. If such persons are not available,

a neighbor, or an official of local public entities shall be caused to be present.
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* Uszmangumai“ﬁﬁmsmmmmmrﬁlﬂqu article 111 With regard to the execution of a
warrant for seizure or search, locals or seals may be removed or opened,or any other necessary
measure may be taken. The same shall apply to the seizure or search conducted in an open court.

2. The measure as mentioned in the preceding paragraph may
be taken in regard to impounded articles.

o ﬂszmﬂnguma%‘ﬁ'ﬁmsmmmmryﬁrﬁﬂu article 112 During the execution of a warrant for
seizure or search. Any person may be prohibited form entering or leaving such place without
obtaining the permission therefor.

2. Any person who does not comply with such prohibition as mentioned in the
preceding paragraph may be expelled. or placedunder guard until the execution ends.

¥ Uizmﬂngumﬁ%ﬁmsmwmmmry’mj‘tlu article 119 If there is no evidence or article to be
confiscated when search has been conducted, a certificate of that effect shall be given upon request
of the person subjected to the search.

0 ﬂ?:mrangumﬂ‘i‘ﬁﬁmsmmmmrg%ﬁdu article 120 In case the impoundage has been
carried out, the inventory thereof shall be made and delivered to the owner, possessor or custodian

from whom article was taken, or the person action in place of these person.
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o ﬂi:mangumsﬁ%ﬁmirmmmmcymjﬂu article 222 paragraph 2 In case an urgency is
required in the case of searching the suspect pursuant to the provisions of Article 220, such search
shall not be made in accordance with the provisions of Article114 paragraph 2.

e ﬂi:mangumsﬁ%ﬁmimﬁﬂfnumnannjﬂu article 116 paragraph 1 A dwelling, residence,
building or vessel under guard may not be entered before sunrise or after sunset for the purpose of
the execution of a warrant for seizure of search unless such a statement that the warrant may be
executed even at night is contained therein.

% ﬂi:mangumﬁ%ﬁawmwm’mmcywnjﬂuarticle 117 The limitation as prescribed in
paragraph 1 of the preceding Article need not be observed in respect of the execution of a warrant
for seizure or search at the following
places:

(1) Places deemed to be habitually used for gamblings, lotteries, or such acts as may

injure customs and morals;
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(2) Inns, restaurants, or any other place where the public maygo in and out even at night:

Provided, That it is only within such hours as opened to the public.
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o ﬂ?:mangumﬁ%'ﬁm'mwmmmnﬁn‘jﬂu article 108 A warrant for seizure or search shall be
executed by a secretary of the public procurator’s office or a policeman under the command of a
public procurator:That in case the court deems necessary for the protection of the accused, the
presiding judge may order a court clerk or a policeman the execution thereof.

2. The court may in regard to the execution of a warrant for seizure or search,
give such instruction in writing as deemed

3. Theinstruction as mentioned in the preceding paragraph may be made by a
constituent member of panel.

4. The provisions of Article 71 shall apply mutatis mutandis to the execution of a

warrant for seizure or search.
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NIANUIN N.
Code of Conduct for Law Enforcement Officials
Adopted by General Assembly resotution 34/169 of 17 December 1979

Article 1

Law enforcement officials shall at all times fulfil the duty imposed upon them by law, by serving the
community and by protecting all persons against illegal acts. consistent with the high degree of
responsibility required by their profession. Commentary:

(a) The term "law enforcement officials', includes all officers of the law, whether appointed or elected.
who exercise police powers, especially the powers of arrest or detention.

(b) In countries where police powers are exercised by military authorities, whether uniformed or not,
or by State security forces, the definition of law enforcement officials shall be regarded as including
officers of such services.

(c) Service to the community is intended to include particularly the rendition of services of assistance
to those members of the community who by reason of personal, economic, social or other
emergencies are in need of immediate aid.

(d) This provision is intended to cover not only all violent, predatory and harmful acts, but extends to
the full range of prohibitions under penal statutes. It extends to conduct by persons not capable of

incurring criminal liability.
Arlicle 2

in the performance of their duty, law enforcement officials shall respect and protect human dignity
and maintain and uphold the human rights of all persons.

Commentary:

{a) The human rights in question are identified and protected by national and international law.
Among the relevant international instruments are the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, the Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
the United Nations Declaration on the Elimination of All Forms of Racial Discrimination, the
International Convention on the Elimination of All Forms of Racial Discrimination, the international
Convention on the Suppression and Punishment of the Crime of Apartheid, the Convention on the
Prevention and Punishment of the Crime of Genocide, the Standard Minimum Rules for the Treatment

of Prisoners and the Vienna Convention on Consular Relations.
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(b) National commentaries to this provision should indicate regional or national provisions identifying

and protecting these rights.
Article 3

Law enforcement officials may use force only when strictly necessary and to the extent required for
the performance of their duty.

Commentary:

(a) This provision emphasizes that the use of force by law enforcement officials should be
exceptional; while it implies that law enforcement officials may be authorized to use force as is
reasonably necessary under the circumstances for the prevention of crime or in effecting or assisting
in the lawful arrest of offenders or suspected offenders, no force going beyond that may be used.

(b) National law ordinarily restricts the use of force by law enforcement officials in accordance with a
principle of proportionality. It is to be understood that such national principles of proportionality are to
be respected in the interpretation of this provision. In no case should this provision be interpreted to
authorize the use of force which is disproportionate to the legitimate objective to be achieved.

(c) The use of firearms is considered an extreme measure. Every effort should be made to exclude
the use of firearms, especially against children. In general, firearms should not be used except when
a suspected offender offers armed resistance or otherwise jeopardizes the lives of others and less
extreme measures are not sufficient to restrain or apprehend the suspected offender. In every
instance in which a firearm is discharged, a report should be made promptly to the competent

authorities.
Article 4

Matters of a confidential nature in the possession of law enforcement officials shall be kept
confidential , unless the performance of duty or the needs of justice strictly require otherwise.
Commentary:

By the nature of their duties, law enforcement officials obtain information which may relate to private
lives or be potentially harmful to the interests, and especially the reputation, of others. Great care
should be exercised in safeguarding and using such information, which should be disclosed only in
the performance of duty or to serve the needs of justice. Any disclosure of such information for other

purposes is wholly improper.
Article 5

No law enforcement official may inflict, instigate or tolerate any act of torture or other cruel, inhuman

or degrading treatment or punishment, nor may any law enforcement official invoke superior orders or
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exceptional circumstances such as a state of war or a threat of war, a threat to national security,
internal political instability or any other public emergency as a justification of torture or other cruel,
inhuman or degrading treatment or punishment .

Commentary:

(a) This prohibition derives from the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, inhuman or Degrading Treatment or Punishment, adopted by
the General Assembly, according to which: "[Such an act is] an offence to human dignity and shall be
condemned as a denial of the purposes of the Charter of the United Nations and as a violation of the
human rights and fundamental freedoms proclaimed in the Universal Declaration of Human Rights
[and other international human rights instruments].”

(b) The Declaration defines torture as follows:

“ . torture means any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted by or at the instigation of a public official on a person for such purposes as
obtaining from him or a third person information or confession, punishing him for an act he has
committed or is suspected of having committed. or intimidating him or other persons. It does not
include pain or suffering arising only from, inherent in or incidental to, lawful sanctions to the extent
consistent with the Standard Minimum Rules for the Treatment of Prisoners.”

(c) The term "cruel, inhuman or degrading treatment or punishment" has not been defined by the
General Assembly but should be interpreted so as to extend the widest possible protection against

abuses, whether physical or mental.
Article 6

Law enforcement officials shall ensure the full protection of the health of persons in their custody and,
in particular, shall take immediate action to secure medical attention whenever required.
Commentary:

(a) "Medical attention", which refers to services rendered by any medical personnel, including
certified medical practitioners and paramedics, shall be secured when needed or requested.

(b) While the medical personnel are likely to be attached to the law enforcement operation, law
enforcement officiats must take into account the judgement of such personnel when they recommend
providing the person in custody with appropriate treatment through, or in consuitation with, medical
personnel from outside the law enforcement operation.

(c) It is understood that law enforcement officials shall also secure medical attention for victims of

violations of law or of accidents occurring in the course of violations of law.
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Article 7
Law enforcement officials shall not commit any act of corruption. They shall also rigorously oppose
and combat all such acts.

Commentary:

{a) Any act of corruption, in the same way as any other abuse of authority, is incompatible with the
profession of law enforcement officials. The law must be enforced fully with respect to any law
enforcement official who commits an act of corruption, as Governments cannot expect to enforce the
law among their citizens if they cannot, or will not, enforce the law against their own agents and within
their agencies.

{b) While the definition of corruption must be subject to national law, it should be understood to
encompass the commission or omission of an act in the performance of or in connection with one's
duties, in response to gifts, promises or incentives demanded or accepted, or the wrongful receipt of
these once the act has been committed or omitted.

(c) The expression "act of corruption” referred to above should be understood to encompass

attempted corruption.

Article 8

Law enforcement officials shall respect the law and the present Code. They shall also, to the best of
their capability, prevent and rigorously oppose any violations of them.

Law enforcement officials who have reason to believe that a violation of the present Code has
occurred or is about to occur shall report the matter to their superior authorities and, where
necessary, to other appropriate authorities or organs vested with reviewing or remedial power.
Commentary:

{a) This Code shall be observed whenever it has been incorporated into national legislation or
practice. If legisiation or practice contains stricter provisions than those of the present Code, those
stricter provisions shall be observed.

{b) The article seeks to preserve the balance between the need for internal discipline of the agency
on which public safety is largely dependent, on the one hand, and the need for dealing with viclations
of basic human rights, on the other. Law enforcement officials shall report violations within the chain
of command and take other lawful action outside the chain of command only when no other remedies
are available or effective. It is understood that law enforcement officials shall not suffer administrative
or other penalties because they have reported that a violation of this Code has occurred or is about

to occur.
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(c) The term "appropriate authorities or organs vested with reviewing or remedial power" refers to any
authority or organ existing under national law, whether internal to the law enforcement agency or
independent thereof, with statutory, customary or other power to review grievances and complaints
arising out of violations within the purview of this Code.

(d) In some countries, the mass media may be regarded as performing complaint review functions
similar to those described in subparagraph (c) above. Law enforcement officials may, therefore, be
justified if, as a last resort and in accordance with the laws and customs of their own countries and
with the provisions of article 4 of the present Code, they bring violations to the attention of public
opinion through the mass media.

(e) Law enforcement officials who comply with the provisions of this Code deserve the respect, the
full support and the co-operation of the community and of the law enforcement agency in which they

serve, as well as the law enforcement profession.
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