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ABSTRACT

This thesis aims to study legal problems concerning the public enterprises’ loan
and guarantee status that arise in the aftermath of public enterprises’ privatization
according to the Public Enterprise Act B.E. 2542. The aforementioned Act is the legal
framework to transform public enterprises in the forms of governmental organizations
and any business owned by the state into companies or public corporations. Such
privatized companies have shares as their investment and will use share distribution in
the stock market as their means of privatization.

This thesis conducts with description and extensive research. It uses
documents, legal textbooks, rules and regulations concerning the public enterprises’
transformation and its privatization process as its guideline.

According to the studies, the Public Enterprise Act B.E. 2542 still lacks of
necessary regulations concerning the ways to deal with the problems that may arise in
the aftermath of the privatization. It also does not consist of the measure to protect the
national security and benefits. These problems are as the followings:

In England and France, their privatization process has laid out the measure to
protect national security and benefits in order to avoid the privatized business from
following under foreign control. The government in England has issued the shares,
namely “golden shares” which will be held by the government. These shares give the
British government the rights to protect the privatized business. As for France, shares
called “special governmental shares” have been issued. They give the government the
power to oppose the selling of the companies or the companies’ shares if such actions

would have an effect on the national benefits. However, the privatization process in



Thailand does not have this kind of measures that will ensure the national security and
benefits.

1. The next problem has to do with the public enterprises’ loan and guarantee
status that arise in the aftermath of their privatization. This is because such loan can be
both under and out of the Ministry of Finance’s guarantee. According to the Public
Enterprises Act B.E. 2542, Article 24, states that if the debts that have been transferred
to the private companies are already under the Ministry of Finance’s guarantee, the
Ministry must carry on such responsibility and may charge fee for this matter. The Act
does not mention the debts without such guarantee, therefore, many physical problems
arise, including the problems involve the guaranteed debts. Such problems are as the
followings:

1.1 The expiration period of the Ministry of Finance’s responsibility over the
debt insurance even when the public enterprises have already been privatized and
become private companies.

1.2 In the case where there is no debt guarantee, i.e., the Ministry of Finance
is asked to become a guarantor but refuses to do so, the creditor may ask for an
immediate loan repayment. However, if the debt guarantee does exist, such an action
becomes the discrimination against the same type of business that are operated by the
private sectors.

1.3 Whenever there is a share distribution that leaves the state or any
governmental sectors hold less than seventy percent of the total shares, the Ministry of
Finance will automatically lose its guaranteeing right. (According to the Termination of
the Guaranteeing Right Act B.E. 2510, and its amended edition B.E. 2519, Article 4)
Nevertheless, if the Ministry is asked to continue its loan guarantee, and does accept
such request, it will violate the aforementioned Act which clearly states the termination of

the Ministry’s right to be a loan guarantor.

Possible Solutions:
(1) Paying off the debt that is guaranteed by the Ministry of Finance in
installments
(2) Let the private sectors work with the Ministry of Finance in finding

the guaranteed assets and the guarantor



(3) Demanding the fee in the debt-guaranteeing process
(4) Determine the measure to protect the national security and benefits
by establishing the special kind of shares such as the Golden Shares as exist in

England and France.
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