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ABSTRACT

The rights of the accused against self-incrimination which specified section
243 of the Constitution of the Kingdom of Thailand B.E. 2540 has evolved from the
accused protection as a police official who has the power to conduct investigation in
criminal cases can not compel, threat, torture and other unlawful means which affect to
the accused’ fundamental rights and lead to making a statement against their will during
which he is fallen in the police custody enforcement. Therefore, we need the laws and
measurements to guarantee rights of the accused to self<incnmination. The rule and
justification of police’ exercise of authority is provided to avoid restriction of the
accused's rights and liberty in so far as it is necessary. Anyway no infraction in human
rights will be allowed.

The privilege against self-incnmination can be implied as the right to privacy
or which can not compel the accused to make a statement. This has been developed
from Common Law. This protection applies to the police when seeking any evidences
duning the investigation. Thus, the authority of the police has been in control to avoid an
affection of the accused’s rights and liberty beyond the scope which given by the legal
when discharge of his duty.

In the United States of America, the privilege against self-incrimination has
been provided in the Fifth Amendment of the Constitution which has been ciarified
including to protection the accused by limiting the police’s authority during an
investigation to enable the accused to take cognizance of the privilege against self-
incrimination and exercise it efficiently. In the other hand in the United Kingdom, the
authority of the police was also controlled, as in The Police and Criminal Evidence Act
1984 and the Code of Practice




L

The protection of the accused according to privilege against self-incrimination
will be applied while prior to any questioning, the accused must be wamed that he has
a right to remain silent and nght to counsel. Right to remain silent is a natural rights and
also is provided by the law. Therefore the police have to aware and acknowledge the
accused about this before make any questions. In contrast right to counsel, an the
accused must be awared that he can have the counsel during investigation. Moreover,
for the equality the state shall appoint one for him without any cost. Because of a
counsel is intermediary person and know legal very well, thus, the accused's privilege
will be enforced efficiently. If there is any violation of the right to remain silent and rght
to counsel, the evidence will be inadmissed.

Regarding the waiver of the privilege against self-incrimination, the accused
can waive the right to remain silent and right to counsel. There is difference about the
waiver of right to counsel between waiving in the investigation process and in the trial.
This is because of in the trial stage, defendant will enjoy the fair trial right. In the felony
cases the court shall provide the counsel for the accused. In the other hand, in the
investigation, the right to counsel is not the absolutely right, therefore, the accused can
waive their right which has been implied to his right to privacy.

The section 243 of the Constitution of the Kingdom of Thailand B.E. 2540,
regarding the accused's privilege has been implied to the right protection of making a
statement during investigation as there are right to remain silent and right to counsel
which has already been provided in the Criminal Procedure Code as an assurance but
this not cover for all. Therefore the amendment will be required, to make it completed to

protection the nghts of the accused in the pre-trial stage.
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mngﬁmaaﬁyiﬂSuuaulﬁmaﬁm%aﬁmﬁwmwé’ngwufu szdannfiInusiiTafiovas

o

WETUAANT M ﬁa'hmﬂ&iﬁuuaufutﬂumqmé’uﬁn HABIFIFHNIN TNz ATINUY
nszvhanafale =
. VOULVAVDINIFNATE

milfamsfeslalvnnsit elinufismsmaie ﬁagjﬁw ® et
m‘sﬁ;‘?ﬁmmﬁﬂa:ﬁaauanﬁ'véww amafingnanedy A LiiluResdndis 7 veuie
vaanafunasing fiezlilvvesdsluljiindedanuas Susravhliaugnilesaiengn
W frvazdasfiyanguisanumdsluanafia LLa:LﬁmﬁTaaﬁ'mjﬁmmé'ﬂﬁau Ta
15'uﬁuﬂiaaﬁﬂ%é’auvﬁé’aLﬂuQﬁamaé’ﬂ wiazldfnmImuqueiriauiau Aavlafinny
seswathafmwe Anusmulasldidouddnifeslalvnis santhgdesmsdideld
udinsedaImaauen uRangwIaIn  IWiaaidstolurwRansonadlums

o o [ ™ 1 26 3 o o
7] ﬂﬂlﬂﬂﬁﬁﬂﬁW%ﬂﬂﬁ%ﬁﬂUﬂ’J%ﬂﬂ% ULRSHINITABNINTURBURIN vLﬂﬂ’] ﬂ’]ﬁﬂﬂﬁﬂ’)%ﬁ@

% The Police and Criminal Evidence Act 1984 Code of Practice C 3.2
? Ken Lidstone and Clare Plamer. Ibid., pp. 464-470.
® Andrew Ashworth. bid., p. 110.

® The Police and Criminal Evidence Act 1984 Code of Practice C 10.1
?" Celia Hampton. Ibid., pp. 25-26.

% The Criminal Justice and Public Order Act 1994 a1 34
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nanfly seullaudinsmialasaulimyin aueshaslsegdlusnwiifiome udndy
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Tlwnmsluruens  laglildnislususausunan  ssvlvnislddondfilvnisluma
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aaanuvingatalyle FannvaImsngaassestlimslusuRanvasens lagli
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Wnrslususausiunan sy lvdadagainsndinintasaslyle

U

2.2 ﬁu'luazn'nunu'w‘nadﬁn%‘luﬂszmﬁan?gﬂm?m

Uszineamizanini dnislwanamuleatneesann lwenimifeslailidon
Anflwlfiinseenues durhliaugniasadangn Sahnstiygaliluizrsuuy
uwiluRudn o3 5 (Fith Amendment) ussenadniwasigunansnaldRnnmadnna
weneizoruugyiTonnn  lumiduaseddasmnuelalilnmalsdulimaiumes &4
dhlfiinseaauies

2.2.1 NU1VDIRNG
o a o o o Ad a a - 31 o
TuilszimesnizawInmldldanumaglusssmiussisdnmann 6
Y a a a . . .. e o
szAuldonizrrsuuguaNsizaitifle (The Bill of Right of Verginia) Sailvzniels
A Qs i a a o Qv : ta a  as o~ o
Wadufl 12 fgwiu aa. 1776 Sy lisaewi “ldfiyaaslagnisauldiduwenu
o A a ' 32 R e o s v
wanguiduljinsdaauias” sunsenslaiimsdarinigsssaugyresleinaaniy
a & o A a E aq o o A & d & 4
aiminan wazinmsudludiuduamaensadusiey damsunluasen 1 Henssh
a ' . . a a & 4 A P
10 15unin Bill of Rights laaawizmsun luuRaudanssn 6 el a.a. 1791 (umseay
v a a o : o o 4 0w o« a ¢ (Y o &
waﬂwamﬂﬂamﬂugnmﬂuhLﬂuwmumﬂuﬂgﬂnmaﬂmm aulunsdnaanwiz
Ad e o a , & 33
nydiivhldgnileslundaigringu

% The Criminal Justice and Public Order Act 1994 an@31 36 LRZINAT 37

* The Criminal Justice and Public Order Act 1994 11@T1 35

" vz Teanee. NYVAINEANSURBETW. NTINNY © A INLRETINAUNRS,
2532, »in 34.

% Leonard W. Levy. Origin of The Fifth Amendment : The Right Against
Self-incrimination. New York : Clio Enterprises Inc., 1968, pp. 409-410.

® Stephen J. Markman. “Miranda v. Arizona : A Historical Perspective.”
American Criminal Law Review. 24, 2. Fall 1986, p. 196.
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daflensnuud fanvasimilunsdunsesimhisinwusayaas fezlaly
dovsniulfinsdonwas suanevhliignilasndengn anendgsrsuyguilusiués
a%I% 5 (Fith Amendment) ueﬂumaﬂ?amammﬁ'@ﬁ'uli‘aw%f:mugiﬁu'l,ﬂﬁuﬂé’n due
process lufgﬁiu}"&ryuﬁimﬁmauﬂ%ﬁ 14 (Fourteenth Amendment) % [Molloy v.
Hogan, 378 U.S. 1 (1964)] wananiulund Escobedo v. llinois, 378 U.S. 478 (1964)
matdilduenenanmIguasaidnBieImwsaiynng fezlulvdasdniliufinseoan
189 duanarhideugnasndangn vwldfimanvasnnurifisuiulumsdaged lu
nidiflecdasfivmnoema  WRalanutiswmiamangwanelundiangn AUTFDITNYLY
uiluRmdunssil 6 (Sixth Amendment) * &an uszusriauwmaimuaslsindaniy
awim ldvnsdaiudnnussnefzrssuuglesdfninmniGasin  Tasamnslundn
L?aaﬁﬂ%maagﬁawﬂumﬂﬁﬁamh wIamsfinsinaussumnldindadniuasnn e
AILAUETWIININNUTDUIIU L’fhmé’nlumsiumm%ﬂ%l,ﬁmwQﬁaammnifuﬁaﬂ 9
udey Tesldtinsdadusansuiunanngeiuandrstusnnane lunsieslisasy
WM TUmIMWueIda I winmslaRndsnsumsmnsasninugausIwie Ims
19611 [Chambers v. Florida, 309 U.S. 227 (1940)] Myoui@admn [Brawn v. Mississippi,
297 U.S. 278 (1936)] waanaad [Spano v. New York, 360 U.S. 315 (1959)] laedaam
laigdinsle [Ashcraft v. Tennessee, 322 U.S. 143 (1944); Roger v. Richmond, 365 U.S.
534 (1961)] vﬁagnﬂﬁLa'ﬁmsﬁﬂmﬂmwﬁamﬁmsm [Minnick v. Mississippi, 498 U.S.
146 (1990)] '

msldndsinFumsmwanddaim Tasldauwetisdy wIeridy Wuied
lisuasiudafansing  sufiolddn  drumamwinaglugnisfiduidlaimnesy
FMSLEIAL RN NN Goldberg A leidipusnAnnwen1luad Escobedo v. llinois,

U

No person...nor shall be compelled any criminal case to be a witness
against himself... .
% All persons bomn or naturalized in the United States...nor shall any State
deprive any person of life, liberty, or property, without due process of law... .
* In all criminal prosecution, the accused shall enjoy the right to...have the
Assistance of Counsel for his defence.
foseues  Toveaine. “MINIVNNEWIINUNITUTDUFIU-N8E D
fM3zalim.” MmImIRadaad. 9, 4. Juwnw 2521, wik 45, Rolando V. del Carmen.
Criminal Procedure Law and Practice. 3rd ed. Califomia : Wadsworth Inc., 1995, pp.
294-297.
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378 U.S. 478 (1964) 11 “szuunmstanuldngmanelunszuaunsydsrumsangn 7%
6‘?\1agiuuv‘fugmmmﬁﬁumsmwuﬁa luszizeezfanuindatiasien Yl aiuueen
fumimw sshdsusmsmwInanmMefiftey SeszuunsResInAe Q:ﬁaaév'aaguu
Augruannweunanguswilumazidu (objective evidence) Lﬁafiuﬂsmgﬁmmﬁm"
uARwInen White ldusasennaliiudiniunds Taandudasmslininnusousiu
vnnuldludnuziidongu lunslddsumsmnandigdomn  snfuiaiesdne
$uan

sunszNamaimuasdsanamizaasm lanmsnlumsSuissumanm
raddaamluntIRanTanadvases Fafwmahusaumalfifveswinnusey
7w lumwhdildnsduserildgniesafioguesgdesm nlfilluwenunsngiulu
A@ Miranda v. Arizona, 384 U.S. 436 (1966) w’ﬁam‘uquéwm%mwﬁnamaaumu v
msﬁ'@ﬁ'ulﬁwﬁaﬂaa;ﬁuﬁazmmiaﬂ%'@mn SeaniwMan Miranda Rules rhwvuelailw
wiinauseumumuilingg suniazldidouynastiu fsdmsiazlilvms uacinsly
nsdnwpanaies  wnzmsninsin  deesmdufiagmeldnnuaiuguues
WRNURAL TN wegmelddweiiiuifanunedu srensvnlilimsbidesd
Hlwlfiinskiaawas wind lainmsfimuaanasnisilesnuwen s

Jaifiasdslunél Miranda Setj11 Emesto Miranda gnsunulwimizesiesd
\ila3 Phoenix 33 Arizona ua:gné’uéﬁmaaumumlﬁmsﬁamﬁmna ludawtiudn
nszvindnin usednmnd@nsanenld lusnzile Miranda Jengle 23 4w lluaudiigue
pnan Selisumsnen SounitiFousinie 9 1RuIn3 AnauiTk winuReURIwle
dmsmuslimandesestalas laglifimadeudsdmiany Fith Amendment dao
Menan N M TTaLel ﬁwlﬁgmﬁauﬁ'vdﬁ wrandn lAeadastiunisnszyin
anufiafignnanam Tagldnsgelumlimsiumsnu Dedndauinifieslailvnaiy
fnflunslivwigany  dwdudniaruigsrsuugRudlinewuds  enaldsuiadiy
ssnwilsznauntsiuwenuvaslant Awnwnsian 20-30 I eagevesuaizeslown
Awnnfu Miranda 351dEuanssefludsmsgnuesizunanse

aafmwasiguanasldnamsnlfluadiin Lﬁaﬁmsmuquﬁa@ Foavn 13
\Ramusn s doslimufousnBemusrrsuugresidamlinmy nanfe gdam
sdaslaFumadawin fansaeslaulinme ussligmFlumsiinuanny

* Steven Emanuel and Steven Knowles. Criminal Procedure. 12‘h ed. New

York : Emanuel Law Outline, Inc., 1991, p. 147.
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1. aouilEmsnazlaildims

. ﬁﬁlﬁmwmqma:gnﬁﬂﬂl‘ﬁﬁuqmluma’[ﬁ

A

2
3. Qmuﬁw%ﬁazmmqaﬁ’unmUmwua:ﬁ%w%lumsﬁﬂmamm
4. fgulimnsndodidenweanyle ﬁauﬁmzmmﬁ'\lﬁmsﬁ'\qmﬁm
MINWBAMY LTIZIAMINUIEaNU LA

WAN Miranda Rules \fJunsndftyfiizuitestiu Fith Amendment lasen
\auauds 1 uaz 2 Wunmdaulugusinilasing. Aaglaildtonduiud filnsdad
wed wiadmifieslilinns sauddouds 3 use 4 Jumadsulunimsinwenina
fhdasmdasnmamnenn Allumi v aninusaUR U ﬁmzﬁaﬁwwlﬁﬁﬁmmﬁ
NWBLAMUAUARN Sixth Amendment luszwIamImamldimde swiwnsinilas
SNBAUNEN Miranda Rules axifinlddn &nslumsdnwaany szfinnaipadasiud
fumamw ussdniulundangn lan Fith Amendment wuniTggafisulseiumsaies
lilwdesdniuyfindkdaaues duanerilvgniasndetgn usedl Sixth Amendment 1u
snEmsiimneemandhenfiswuiuesndlngde  usedidasdammwpanaly Tae'la
Aasnld9e annuruRurwlumsinueanuindas

BANAING Miranda l@TinsWauin1aisnulivanly Fith Amendment @3

shotinslund New York v. Quarles, 467 U.S. 649 (1984) ens leisuNasnTunassuaefila

* Rolando V. del Carmen. Ibid., p. 300.




17

N1SNUENT9 ﬁamnﬂmﬁwaaﬂumaenmaluﬁ'uﬁﬁ'ulmwgn’%’uqu Tauesdadin ns
Qs A o Qv o . a‘; o« A aw @ a -3
TdungednTudinsing  WwSaswsnnudssasiuamsue  windldiinndew ey
o . ' - o ° 40
Wan Miranda Rules nau'lﬂmmmsmsaoﬁmaﬂ
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o Q- r-1 o O [ a‘: ° o A & o~ Qs A
lwwizfiumsnw wiamulundengwinnu iwmzilvmsan 9 Adssansolson
Lﬂuﬂgﬂnﬁdamw'lé’tmqmﬁalumsﬁmsmﬁﬂﬁ [United States v. Frankson, 83 F.3d 79
41
(1996)]
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° o =} A o N r-4 a d‘ o s r-% o o o
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Ufilnseaauias é“umﬁ]ﬁﬁlﬁemgnﬁmﬂ?\mm wazshanlglunszuawn R Tné
& o ' o ' . 44 - '
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(g e -] o =3 nA [} [ v o
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o 9 e a o Qs % e - d = A
P"J adm%:'lwgmaﬂﬁmmgmugrymmnnmu u,a:ﬁl:mae'lmﬂumsmauﬂﬂqmma La

© Jerold H. Israel, Yale Kamisar and Wayne R. LaFave. Criminal Procedure
and the Constitution. St.Paul, Minn. : West Publishing Co., 1994, pp. 331.337.

*! Jennifer Billings Clark. “Criminal Procedure Project.” The Georgetown Law
Journal. 85, 4. April 1997, p. 950.

* Richard A. Leo. “Criminal Law : The Impact of Miranda Revisited.” The
Journal of Criminal Law & Criminology. 86, 3. Spring 1996, p. 679.

® Jerold H. Israel and Wayne R. LaFave. ibid., pp. 195-197.

“ Steven Emanuel and Steven Knowles. ibid., p. 192.
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® Steven Greer. “The Right to Silence : A Review of the Curmrent Debate.”
The Modern Law Review. 53, 6. November 1990, p. 710.

* Martin R. Gardner. Ibid., pp. 1277-1328,

v Steven Greer. Ibid., pp. 710-712.

“ Henry Campbell Black. Black's Law Dictionary. 6" ed. St. Paul, Minn. :
West Publishing Co. 1990, p. 1198.
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Northwestern University Law Review. 90, 2. Winter 1996, p. 496.
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John N. Ferdico. Criminal Procedure For The Criminal Justice
Professional. 3" ed. St.Paul, Minn. : West Publishing Co., 1985, p. 315.

“ Ibid., pp. 314-322.
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39

Qs e o -] i e 1 e [ s « a a ] 1 a Qs Qs
daslwddeulasasifon wonleld dmaliduiudasdousniarunsinsaaudsnuy
lunsn Miranda Rules udazdaInszymadew lasmatnenaalumsziag Wl
46

[Duckworth v. Eagan, 492 S.Ct. 195 (1989)]

° « ] (3 o r-] L3 Qs 1 « Qs

dudaulisndudandonilummdingmanald @y mufouaunsn

. . a ' « o v e
Miranda Rules waillwnmmnaiu (Spanish) fifie iflumaiinome maﬁwalmdﬂmm
s a AA [ o a o Qv [ =3 a ar
musadleiniieclailéns ussindlumslinwonny  swludnSowizrmaugy
Q.: ar 4 - . A [ J 9 1
nanane el [United States v. Soria-Garcia, 947 F.2d 900 (1991)] FudumIusadliiamuin
LA A Qs Q Q. o =3 - Q.

mngeasmmansafiasiug uazdleldtisdimiven AllumaRoiweus

d r=] vd‘ Qo ¥ I-Y-3 A 18 -] r=] vd i a Qs r=]

Wadeugndsliursgifinne Nlijniife wiadfiunniamela wdoadiown
o : ) d‘; L3 Qs A Q‘; Qo
dhsmnfiwaniunaiwdile wszaunsoiuilvsacifouun laawinnuseusiues
Qs o o (=3 - { T A Q‘ (3 o
daananIoniveny sAUygn usswnAnTIuvesynna (Wavneiaufiensunndlims
uazazdaItneman lvinitnlaluindeny Miranda Rules 8819%aL1a% [Anderson v. State,

47

6 Md.App. 688 (1969)]

winmsifaugnsaauninniavilingasslasddasm hldnsuaunmssum
\@a% 189N TINONTUMUBLLENS LT Mvniifioundn Miranda Rules NABIMIWALNIN
1 “guilaidasimliduis dulddimBrasduuda dmeezdasdudidannuliouisue

48

[Brown v. Heyd, 277 F.Supp. 899 (1967)]
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® Steven Emanuel and Steven Knowles. Ibid., p. 173.




40

wreedufiundlagligndes uszognsalnwenweunsngwilizey  wmzane
anufanuimglumduiued  1wdslinusanuasstislumduiiuedlunn
TUADU ﬁﬁ'l.&iﬁﬂmumwuﬁdﬁmmﬂquﬁqﬂf ﬁe'faal,f'i'mﬁ'un'ngnm‘[ﬂﬁ wrzlifis
msAgetanau3 a:m% adauLay

n. msﬁﬂmﬂmmag}i'zuﬁmlumsaauﬂ'mﬁ'\gﬁmm

fnslumslinunsanulunisdedad  1dlimmasivegludgrssuugunly

WRudunisf 6 deomniiintlumaniduliinminmsinueenavensn lunmsiasan
adogriaras Wwefimnsamuldanugiamianiingmane lunsdagndivasian B8y
Lsigaeuin ?m%lumsﬁ*nmUmwm:‘wmnm’muﬁmmfmaulumsﬁmﬁuﬂ?xmzy'] Baud
Waigslsisasusuimslumsiinueany Lﬁagﬁaaw1L§ﬂn§aammgn5uqm Crooker v.
California, 357 U.S. 433 (1958)] auns=nidnmnuimilunisiinwienanueiy Sixth
Amendment LTaN8gMIUGAWAY Fifth Amendment lumsfjuﬂsaaﬁﬂimaagﬁmmﬁaﬂ&i
Wdasdnilujiinsdaanas suararlvgniasadiargn enudAninmnluad Miranda
v. Arizona, 384 U.S. 436 (1966) \allunsnvasinilumsiinwionna luszninenas
southndgdaam  swiuwsniugmuessimifeslulvdosdnivygindeonmes du
onerhldgniasadiongn © wmzeadain midngenuiuisuiu uszeznads
fldluwane 9 naws w‘éalﬁﬁﬂs:ﬁﬂ%mwlumsﬁ‘aﬁ'vlﬁ“aﬂfﬁm:hﬂﬁmmaaﬁjﬁmm
Iﬂﬂﬁ):ﬁaaﬁv\mumwagﬁavlus:w'iwanwuﬁ'\lﬁnﬁs ﬂamhUmﬁalﬁgﬁaamimﬁmiﬁ
Tawnin ﬁai‘fﬁﬁaama:ﬁmﬁmme‘faamsﬂmﬂmwﬁ’m uanmni‘fﬂmﬂmmﬂ?ﬂ,ﬁug
AvnlwAennuLinan gnﬁaauﬂut‘iﬂumsﬁuﬁnﬁﬁlﬁmwaawﬁfm'maaumu Dasnu
maaugny swiluwmstniasgensmatnaduztuuuda !

myinneany Suliudsdudu usslnnuifgedbs iRansuRvnSans
maagﬁaamlﬁﬁﬂszﬁﬂ%mw Feandlumsfinweana ussunuInTaIMMIIEANAAZLAN
drarusanty uueldilluesit

1. MILAIRINWIBAINY

dszinaewigawsn liRussSnmiunmennuyiug uwisansofle:

ussasnnsenuleTiul asudfisonfidire Wadmsmnuthnen [United States v. Fox,

* Rolando V. del Carmen. Ibid., p. 369.

% Steven Emanuel and Steven Knowles. Ibid., p. 152.
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Code of Practice C - The detention, treatment and questioning of persons

by police officers

1 General

1.8 Whenever this code requires a person to be given certain information he
does not have to be given it if he is incapable at the time of understanding what is said
to him or is violent or likely to become violent or is in urgent need of medical attention,

but he must be given it as soon as practicable.

3 Initial action
(a) Detained persons : normal procedure

3.1 When a person is brought to a police station under arrest or is amrested at
the police station having attended there voluntarly, the custody officer must tell him
clearly of the following rights and the fact that they are continuing rights which may be
exercised at any stage d.uring the period in custody.

(i) the right to have someone informed of his "amest in accordance with

section 5 below;

(ii) the right to consult privately with a solicitor and the fact that independent

legal advice is available free of charge; and

(iii) the right to consuilt this and the other codes of practices.

[See Note 3E]

3.2 In addition the custody officer must give the person a written notice setting
out the above three rights, the right to a copy of the custody record in accordance with
paragraph 2.4 above and the caution in the terms prescribed in section 10 below. The
notice must also explain the arrangements for obtaining legal advice. The custody officer
must also give the person an additional written notice briefly setting out his entittements
while in custody. [See Notes 3A and 3B]. The custody officer shall ask the person to
sign the custody record to acknowledge receipt of these notices and any refusal to sign
must be recorded on the custody record.

3.3 The custody officer shall ask the detained person whether at this time he

would like legal advice(see paragraph 6.5). The person shall be asked to sign the
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custody record to confirm his decision. The custody officer is responsible for ensuring

that in confirming any decision the person signs in the correct place.

(c) Persons attending a police station voluntarily

| 3.15 Any person attending a police station voluntarily for the purpose of
assisting with an investigation may leave at will unless placed under arrest. If it is
decided that he should not be allowed to do so then he must be informed at once that
he is under arrest and brought before the custody officer, who is responsible for
ensuring that he is notified of his rights in the same way as other detained persons. If
he is not placed under arrest but is cautioned in accordance with section 10 below, the
officer who giveé the caution must at the same time inform him that he is not under
arrest, that he is not obliged to remain at the police station but that if he remains at the
police station he may obtain free and independent legal advice if he wishes. The officer
shall point out that the right to legal advice includes the right to speak with a solicitor on

the telephone and ask him if he wishes to do so.

6 Right to legal advice
(a) Action

6.1 Subject to the provisos in Annex B all people in police detention must be
informed that they may at any time consult and communicate privately, whether in
person, in writing or by telephone with a solicitor, and that independent legal advice is
available free of charge from the duty solicitor. [See paragraph 3.1 and Note 6B and
Note 6J]

6.4 No police officer shall at any time do or say anything with the intention of
dissuading a person in detention from obtaining legal advice.

6.5 The exercise of the right of access to legal advice may be delayed only in
accordance with Annex B to this code. Whenever legal advice is requested (and unless
Annex B applies) the custody officer must act without delay to secure the provision of
such advice to the person concemed. If, on being informed or reminded of the right to
legal advice, the person declines to speak to a solicitor in person, the officer shall point
out that the nght to legal advice includes the right to speak with a solicitor on the

telephone and ask him if he wishes to do so. If the person continues to waive his right
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to legal advice the officer shall ask him the reasons for doing so, and any reasons shall
be recorded on the custody record or the interview record as appropriate. Reminders of
the right to legal advise must be given in accordance with paragraphs 3.5, 11.2, 16.3,
16.4 and 16.5 of this code and paragraphs 2.15(ii) and 5.2 of Code D. Once it is clear
that a person neither wishes to speak to a solicitor in person nor by telephone he should
cease to be asked his reasons. [See Note 6K]

6.6 A person who wants legal advice may not be interviewed or continue to
be interviewed until he has received it unless:

(a) Annex B applies; or

(b) an officer of the rank of superintendent or above has reasonable grounds
for believing that:

(i) delay will involve an immediate risk of harm to persons or serious loss
of, or damage to, property; or

(ii) where a solicitor, including a duty solicitor, has been contacted and has
agreed to attend, awaiting his arrival would cause unreasonable delay
to the process of investigation; or

{c) the solicitor nominated by the person, or selected by him from a list:

(i) cannot be contacted; or
(ii) has previously indicated that he does not wish to be contacted; or
{iii) having been contacted, has declined to attend;

and the person has been advised of the Duty Solicitor Scheme but has
declined to ask for the duty solicitor, or the duty solicitor is unavailable.(In these
circumstances the interview may be started or continued without further delay provided
that an officer of the rank of Inspector or above has given agreement for the interview to
proceed in those circumstances-see Note 6B)

(d) the person who wanted legal advice changes his mind. In these
circumstances the interview may be started or continued without further delay provided
that the person has given his agreement in writing or on tape to being interviewed
without receiving legal advice and that an officer of the rank of Inspector or above,
having inquired into the person’s reasons for his change of mind, has given agreement
for the interview to proceed. Confirmation of the person's agreement, his change of

mind, his reasons where given and the name of the authorising officer shall be recorded
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in the tape or written interview record at the beginning or recommencement of

interview.[See Note 6l]

6.9 The solicitor may only be required to leave the interview if his conduct is
such that the investigating officer is unable properly to put questions to the suspect.[See
Notes 6D and 6E]

6.17 If the person has asked for legal advice and an interview is begun in the
absence of a solicitor or his representative ( or the solicitor or his representative has

been required to leave an interview), a record shall be made in the interview record.

10 Caution
(a) When a caution must be given

10.1 A person whom there are grounds to suspect an offence must be
cautioned before any questions about it (or further questions if it is his answers to
previous questions which provide the grounds for suspicion) are put to him regarding his
involvement or suspected involvement in that offence if his answers or his silence (ie
failure or refusai to answer a question or to answer satisfactorily) may be given in
evidence to a court in a prosecution. He therefore not be cautioned if questions are put
for other purposes, for example, solely to establish his identity or his ownership of any
vehicle or to obtain information in accordance with any relevant statutory requirement
(see paragraph 10.5C) or in furtherance of the proper and effective conduct of a search,
(for example to determine the need to search in the exercise of powers of stop and
search or to seek cooperation while carrying out a search) or to seek verification of a

written record in accordance with paragraph 11.13.

10.3 A person must be cautioned upon arrest for an offence unless:

(a) it is impracticable to do so by reason of his condition or behaviour at the
time; or

(b) he has already been cautioned immediately prior to amest in accordance

with paragraph 10.1 above.
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(b) Action : general
10.4 The caution shall be in the following terms:
“You do not have to say anything. But it may
ham your defence if you do not mention when questioned
something which you later rely on in court. Anything you do

say may be given in evidence.”

(c) Juveniles, the mentally disordered and the mentally handicapped
10.6 if a juvenile or a person who is mentally disordered or mentally
handicapped is cautioned in the absence of the appropriate adult, the caution must be

repeated in the aduit's presence.

11 Interviews : general
(a) Action

11.1A An interview is the questioning of a person regarding his involvement
or suspected involvement in a cnminal offence or offences which, by virtue of paragraph
10.1 of Code C, is required to be carried out under caution. Procedures undertaken
under section 7 of the Road Traffic Act 1988 do not constitute interviewing for the

purpose of this code.

11.2 Immediately prior to the commencement or re-commencement of any
interview at a police station or other authorised place of detention, the interviewing
officer shall remind the suspect of his entitement to free legal advice and that the
interview can be delayed for him to obtain legal advice (unless the exceptions in
paragraph 6.6 or Annex C apply). It is the responsibility of the interviewing officer to

ensure that all such reminders are noted in the record of interview.
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