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ABSTRACT

In the modern era of business administration, the right of obligation claim is very
valuable. The ideas involved in the assignment of claim emphasizes on business. There has been
an increase in obligation trading or acquisition of claim to gain benefits. This is because modern
business administration has high liquidity despite high rate of competition both domestically and
internationally. Legislation, interpretation, and enforcement of business-related law should be
concurrent with the rapidly changing business administrationand international regulation since the
assignment of claim has turned drastically from individual transaction to business transaction
along with changing and growing society.

The study shows that problem with acquisition of obligation claim according to
judgment is that such claim cannot be acquired in order to enforce the debtor to pay debt without
permission from specific legislation. This does not comply withthe rule of acquisition of claim for
obligation without judgment which allows legal assignment of claim except the case of unlawtul
obligation, or obligation with some condition that does not allow assignment, or obligation whose
contract partners stated that it could not be assigned, orspecific debt. Law enforcement by
Thailand’s Court involves strict interpretation of legislation by Civil Procedure Code Section 271,
which states that only the party or the individual who wins the case (creditor according to the
judgment) holds the right to enforce execution to the debtor. An entrepreneur who acquires claim
for obligation according to the judgment cannot enforce execution by law. Considering the
foreign law among the countries with civil law system and countries with common law system,
the procedural part of Thailand’s law limits the right to assign claim given by substantive part,

thus creating mismatching in an intendment of claim assignment for debt.



Therefore, the researcher suggests rectification of Civil Procedure Code Section 271
to create an opportunity for obligation to be executed by law, so that the law related to acquisition
of claim for obligation, both without and with judgment, becomes concurrent with legal practice
and theory of claim assignment to allow execution of obligation fully. Also, this will allow the
business mechanism to function efficiently and create trust among investors from rectification of
law related to acquisition of claim for obligation according to judgment to create accordance

between the procedural part and the substantive part and to facilitate law enforcement.
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* Article 3
Establishment of a registration system
A registration system will be established for the registration of data about assignments, even if the
relevant assignment or receivable is not international, pursuant to the regulations to be promulgated by the registrar
and the supervising authority. Regulations promulgated by the registrar and the supervising authority under this
annex shall be consistent with this annex. The regulations will prescribe in detail the manner in which the
registration system will operate, as well as the procedure for resolving disputes relating to that operation.
* Article 4
Registration
2. A single registration may cover one or more assignments by the assignor to the assignee of one or
more existing or future receivables, irrespective of whether the receivables exist at the time of registration.
* Article 4
Registration
1. Any person may register data with regard to an assignment at the registry in accordance with this
annex and the regulations. As provided in the regulations, the data registered shall be the identification of the

assignor and the assignee and a brief description of the assigned receivables.
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> Article 4
Registration
4. Registration or its amendment is effective from the time when the data set forth in paragraph 1 of
this article are available to searchers. The registering party may specify, from options set forth in the regulations, a
period of effectiveness for the registration. In the absence of such a specification, a registration is effective for a

period of five years.
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° Article 5
Registry searches
1. Any person may search the records of the registry according to identification of the assignor, as
set forth in the regulations, and obtain a search result in writing.
2. A search result in writing that purports to be issued by the registry is admissible as evidence and
is, in the absence of evidence to the contrary, proof of the registration of the data to which the search relates,

including the date and hour of registration.
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’ The Civil Code of Japan

Article 467 “The assignment of an obligation performable to a specified creditor cannot be set up
against the debtor, or other third persons, unless the assignor has notified the fact to debtor or the letter has
consented thereto.

The notification or consent of the preceding Paragraph cannot be set up against theirs parsons other
than the debtor unless it is made by an instrument bearing an authenticated date.”
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' Article 468 When the debtor has given the consent of the preceding Article without making any
reservation, even when there are circumstances which could have been setup against the assignor, they cannot e set
up against the assignee. But if the debtor has paid anything to the assignor in order to extinguish the obligation it can
be recovered, or if he has incurred any obligation to the assignor, he may regard it as non-existent.

When the assignor has merely notified the assignment to the debtor, the letter may set up against the

assignee any defense which he coals have set up against the assignor previous to the receipt of such notification.
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Jszu3an)manonmane s (Civil Code of German)

Provision 398 A claim by contract with another person, be transferred by the creditor to him.

On the conclusion of the contract the assignee 1ake the place of the assignor.

Provision 399 A claimn is not assignable if the performance cannot be effected in favour of any
person other than the original creditor without alleration of its substance, or if assignment is excluded by

agreement with the debtor.
Provision 400 A claim is not assignable if i1 is not subject 10 judicial attachment.

Provision 401 With the assigned claim the rights of hypotheca or pledge existing on its accounl

and the rights arising from a sure-tyship established for it, pass to the assignee.

The assipnee may also enforce any right -of preference connected with the claim in case of

compuisory execution or bankrupicy.

Provision 402 The assignor is bound to give to the assignee all information necessary for the
enforcement of the claim, and 1o deliver to him all documenis which serve as evidence of the claim, if

-~
P

they are 1n his possesston.

Provision 403 The assignor shall on dimand execute in fdvour of the assignee a publicy

certified instrument of assignment. The assignee shall bear and advance the costs.

Provision 404  The debtor may set up all defendes against the assignee which, a1 the time of the

assignment of the claim, were available against the assignor.

Provision 405  If the debtor has executed an instrument for the debt, and if the claim is
assigned vpon production of the instrumnent. he may not as against the assignee matntain that the incumring

or acknowledgemem of the oblipation was only pretended. or that the assignment was excluded by



agreement with the assignor, unless the assignee, at the time of the assignment, know or ought to have

known of the state of affairs.

Provision 406  The debtor may also off afainst the assignee and existing claim which he has
against the assignor, unless he had knowledge of the assignment at the time of the acquisition of the claim,

or unless the claim did not become due until after he had aequired such knowledge and after the maturity

of the assigned claim.

Provision 407  An act of performance done by the debtor in favour of the assignor affer the
assignment, or a juristic act entered into between the debtor and the assignor in respect of the claim afier

the assignment is valid as against the assignee, unless the deblor know of the assignment at the time of

performance of entering into the juristic act.

If, in and action between the debtor and the assignor subsequent to the assignment, a non-
appellable judgement relating 1o the claim bhas been delivered, the judgement is valid as against the

assignee, unless the debtor know of the assignment at the date when the action was firsi commenced.

Provision 408 If an assigned claim be re-assigned by the assignor 10 third party, and if the
debtor effect the performance in favour of such third party or if a juristic act is entered into or an aclion is

commenced between the debtor and such third pan, the provisions of 407 apply mutatis mutandis in

favour of the debtor or against the former assignee. .

Provision 409 If the creditor notifies the debtor that he has assigned the claim, the assignment

of which he has given notice avails against himself in favour of the debtor, even though 1t was not made or

ts nvalid. It is equivalent to notice, if the creditor has executed an instrument of assignment to the

assignee named 1n the instrument, and the latter produces it to the debtor.

The notice may be revoked only with the consent of the person who has been named as the

assignee.

Provision410  The debror is bound to perform in favour of the assignee only upon produciion

of an instruement of assignment executed by the assiznor. A notice or a warning by the assignee is of no



effect, if it is given without production of such an instrument, and the debtor without delay rejects if ofr

this reason.

These provisions do not apply if the assignor has given writien notice of the assignment to the

debior.

Provision 411  If a person in military service, and official, a clergyman, or a teacher in a public
institution of learning assigns the transferable part of his his service-pay, pay fo.r engagement pending
vacancy, or pension, the pay office shall be notified of the assignment by presentation of a publicly
certified -inslrumem executed by the assignor. Until the notice is given, the office is deemed 1o have no

knowledge of the assignment.

Provision 412 The provision of 399 10 404, 405 10 410 apply mutatis mutandis 1o the transfer of

a claim by operation of law.

Provision 413 The provisions relating to the wransfer of claims apply mutatis mutandis to the

transfer of other right, unless the law provides otherwise.

3
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szarangvisneunaily (Civil Code of Japan)



dszaangnmnaunIfi(Civil Code of Japan)

Article 466 Obligations are assignable except when their nature does not permit of

assignment.

The provision of conceding Paragraph do not apply when the panies concemed have made a

contrary expression of intention. But such expression of intention cannot be set up against third persons in

good faith.

Article 467 The assignment of an obligation performable to a specified creditor cannot be set

up against the debtor, or other third persons, unless the assignor has notified the fact to debtor or the letter

has consented thereto.

The notification or consent of the preceding Paragraph cannot be set up against theirs parsons

other than-the debtor uniess it is made by an instrument bearing an authenticated date.

Article 468 When the debtor has given the consent of the preceding Arnticle withoul making
any reservation, even when there are circumstances which could have been setup against the assignor.
they cannot e set up agaimst the assignee. Bui if the deblor has paid anything 10 the assignor in order to
extinguish the obligation it can be recovered, or if he has incurred any obligation 1o the assignor, he may
regard 1l as non-existent.

-
bd

When the assignor has merely notified the assignment to the debtor, the letter may set up against

the assignee any defense which he coals have set up against the assignor previous to the receipt of such

~ notification.

Article 469 The assignment of an obligation performable 1o order cannot be set up against
the debtor or third persons unless the fact of assignment has been endorsed on the instrument and the fetier

iisell has been delivered to the assignee.



Article 470 The debtor on an obligation performable to order has the right, but is not bound,
“lo investigate into the identity of the holder of the instrument or the authenticity of signature and seal

is null and void.

‘thereon : but if the debtor acts in bad faith of with gross negligence, his performance

Article 471 The provision of the preceding Article apply correspondingly to cases where,

though the name of the creditor is specified on the instrument, 1t is additionally started that performance

i shall be made to the holder of the said instrument.
Articies 472 The debtor on an obligation performable toorder cannot set up againsi an
h as are mentioned in the instrument or which are the

assignee in good faith any creditor, except suc

natural result of its nature.

Article 473 The provision of the preceding Article are correspoqgiiﬁgly applicable 1o

' obligations perfonmable to bearer.

s
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