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ABSTRACT

Thailand is one of many countries around the world which confronts with the drug
problem, which is the circumstance needed to be urgently resolved. This leads to the international
cooperation to control the drug problem, especially the key wrongdoer who is behind the source
of problem. The legal measures provided for enforcement in the domestic criminal proceed of
judgment shall be for the purpose to prevent, control, suppress, and recover the wrongdoer in the
drug related offences on effective and efficient way without any impact on the people’s
fundamental rights and liberty which may lead to the infringement of human rights, as governed
and assured by the supreme law of such country.

According to the study, the enactment of laws applied in Thailand to control the drug
problem has the problem, which affects the prescription of inappropriate proportionality of
penalties for the key wrongdoer in these cases. In case of notification of the ministry to amend the
drug types, which is the exclusive authority of the management and only one ministry, the
consequence thereafter still fails to reduce the drug problems. To increase the number of
offenders or prisoners who are not the key wrongdoers whom the law aims to suppress, but
becoming the wrongdoers who have the second role by legal effect, causes the problem on the
legitimacy of penalties for the wrongdoers in the minor drug related offences. It is found that the
notification of the ministry is resulted by incomplete knowledge, leading to the social trend and
political sense. Moreover, the lawmaker has not concerned the principle of the criminal law or
“No crime, no punishment without a previous penal law”. This has resulted on the laws and
penalties depending on the lawmaker’ senses and desires, which definitely should not be under

the criminal proceed of judgment in the drug related offences.



The researcher has studied the problems and proposed the resolutions based on the
principle of proportionality, which is the principle under the rule of law in compliance with the
Constitution in which the people’s rights and liberty are assured and protected, by determining the
appropriate penalties for the wrongdoer in the drug related offences as in the case study of
Amphetamine.

The researcher disagrees that many wrongdoers who have bargaining power or those
who commit minor drug related offences shall enter into the proceed of judgment, and becoming
the problems more than resolving those under the directions. The penalties shall be considered on
the basis of principle of proportionality in all dimensions, and should be started from the law
enactment proceed to the legal enforcement, especially when the wrongdoer’ roles and facts are
more concerned. In this regards, the author is of the opinion that it will be in compliance with the
spirit of law prescribed for suppressing and controlling the key wrongdoer in the effective and

efficient way under the direction of criminal proceed of judgment.
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®Section 2 Controlled drugs and their classification for purposes of this Act
(1) In this act
(a) the expression “controlled drug” means any substance or product for the time being specified
in Part I, II, or III of Schedule 2 to this Act; and
(b) the expressions “Class A drug”, “Class B drug” and “Class C drug” mean any of the
substances and products for the time being specified respectively in Part I, Part IT and Part III of that Schedule;
and the provisions of Part IV of that Schedule shall have effect with respect to the meanings of
expressions used in that Schedule
Misuse of Drugs Act 1971. Retrieved August 19, 2015, from http://www.legislation.gov.uk.
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*Section 1 The Advisory Council on the Misuse of Drugs

(1) There shall be constituted in accordance with Schedule 1 to this Act as Advisory Council on the
Misuse of Drugs (in this Act referred to as “the Advisory Council”); and the supplementary provisions
contained in that Schedule shall have effect in relation to the Council.

(4) In this section “the Ministers” means the Secretary of State for the Home Department, the Secretaries
of State respectively concerned with health in England, Wales and Scotland, the Secretaries of State respectively
concerned with education in England, Wales and Scotland, the Minister of Home Affairs for Northern Ireland, the
Minister of Health and Social Services for Northern Ireland and the Minister of Education for Northern Ireland.

Misuse of Drugs Act 1971. Retrieved August 19, 2015, from http://www.legislation.gov.uk.
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“Section 125(1) of the Coroners and Justice Act 2009 provides that when sentencing offences
committed after 6 April 2010 :

“Every court — (a) must, in sentencing an offender, follow any sentencing guideline which is relevant
to the offender’s case, and

(b) must, in exercising any other function relating to the sentencing of offenders, follow

any sentencing guidelines which are relevant to the exercise of the function, unless the court is satisfied that it
would be contrary to the interests of justice to do so0.”

unless the court is satisfied that it would be contrary to the interests of justice to do so.


http://www.sentencingcouncil.org.uk/
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""Section 3 Restriction of importation and exportation of controlled drugs.

(1) Subject to subsection (2) below -

(a) the importation of a controlled drug ; and

(b) the exportation of a controlled drug, are hereby prohibited.

(2) Subsection (1) above does not apply -

(a) to the importation or exportation of a controlled drug which is for the time being excepted from paragraph
(a) or, as the case may be, paragraph (b) of subsection (1) above by regulations under section 7 of this Act ; or

(b) to the importation or exportation of a controlled drug under and in accordance with the terms of a
license issued by the Secretary of State and in compliance with any conditions attached thereto.

Misuse of Drugs Act 1971. Retrieved August 19,2005, from http://www.legislation.gov.uk.
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"“Section 4 Restriction of production and supply of controlled drugs.

(3) Subject to section 28 of this Act, it is an offence for a person -

(a) to supply or offer to supply a controlled drug to another in contravention of subsection (1) above ; or

(b) to be concerned in the supplying of such a drug to another in contravention of that subsection ; or

(c) to be concerned in the making to another in contravention of that subsection of an offer to supply
such a drug.

Misuse of Drugs Act 1971. Retrieved August 19,2005, from http://www.legislation.gov.uk

“Section 5 Restriction of possession of controlled drugs.

(2) Subject to section 28 of this Act and to subsection (4) below, it is an offence for a person to have
a controlled drug in his possession in contravention of subsection (1) above.

Misuse of Drugs Act 1971. FUAY 19 Famaw 2558, 910 http://www.legislation.gov.uk

“Possession of a controlled drug (Misuse of Dugs Act 1971 (section 5(2)). Retrieved August 19,2005,
from https:/www.sentencingcouncil.org.uk/wp-content/uploads/ Drug_offences scenarios.pdf
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2 Betidubungsmittelgesetz. Retrieved August 19,2015, from https:/de.wikipedia.org/wiki.

» § 31a Absehen von der Verfolgung

(1) Hat das Verfahren ein Vergehen nach § 29 Abs. 1, 2 oder 4 zum Gegenstand, so kann die
Staatsanwaltschaft von der Verfolgung absehen, wenn die Schuld des Taters als gering anzusehen wire, kein
offentliches Interesse an der Strafverfolgung besteht und der Tater die Betiubungsmittel lediglich zum
Eigenverbrauch in geringer Menge anbaut, herstellt, einfiihrt, ausfithrt, durchfiihrt, erwirbt, sich in sonstiger
Weise verschafft oder besitzt. Von der Verfolgung soll abgesehen werden, wenn der Téter in einem
Drogenkonsumraum Betdubungsmittel lediglich zum Eigenverbrauch, der nach § 10a geduldet werden kann, in
geringer Menge besitzt, ohne zugleich im Besitz einer schriftlichen Erlaubnis fiir den Erwerb zu sein.

(2) Ist die Klage bereits erhoben, so kann das Gericht in jeder Lage des Verfahrens unter den
Voraussetzungen des Absatzes 1 mit Zustimmung der Staatsanwaltschaft und des Angeschuldigten das
Verfahren einstellen. Der Zustimmung des Angeschuldigten bedarf es nicht, wenn die Hauptverhandlung aus
den in § 205 der StrafprozeBordnung angefiihrten Griinden nicht durchgefiihrt werden kann oder in den Féllen
des § 231 Abs. 2 der StrafprozeBordnung und der §§ 232 und 233 der StrafprozeBordnung in seiner
Abwesenheit durchgefiihrt wird. Die Entscheidung ergeht durch Beschluf. Der Beschluf3 ist nicht anfechtbar.

§ 31a Absehen von der Verfolgung. Retrieved August 19, 2015, from http://www.gesetze-im-internet.
de/btmg 1981/ 31ahtml
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~ § 30 Straftaten

(1) Mit Freiheitsstrafe nicht unter zwei Jahren wird bestraft, wer

1. Betdubungsmittel unerlaubt anbaut, herstellt oder mit ihnen Handel treibt (§ 29 Abs. 1 Satz 1 Nr. 1)
und dabei als Mitglied einer Bande handelt, die sich zur fortgesetzten Begehung solcher Taten verbunden hat,

2.im Falle des § 29a Abs. 1 Nr. 1 gewerbsméBig handelt,

3. Betdubungsmittel abgibt, einem anderen verabreicht oder zum unmittelbaren Verbrauch iiberlafit
und dadurch leichtfertig dessen Tod verursacht oder

4. Betdaubungsmittel in nicht geringer Menge unerlaubt einfiihrt.

(2) In minder schweren Fillen ist die Strafe Freiheitsstrafe von drei Monaten bis zu finf Jahren.

§ 30a Straftaten

(1) Mit Freiheitsstrafe nicht unter fiinf Jahren wird bestraft, wer Betdubungsmittel in nicht geringer
Menge unerlaubt anbaut, herstellt, mit ihnen Handel treibt, sie ein- oder ausfiihrt (§ 29 Abs. 1 Satz 1 Nr. 1) und
dabei als Mitglied einer Bande handelt, die sich zur fortgesetzten Begehung solcher Taten verbunden hat.

(2) Ebenso wird bestraft, wer

1. als Person iiber 21 Jahre eine Person unter 18 Jahren bestimmt, mit Betdubungsmitteln unerlaubt
Handel zu treiben, sie, ohne Handel zu treiben, einzufiihren, auszufiihren, zu verdauflern, abzugeben oder sonst
in den Verkehr zu bringen oder eine dieser Handlungen zu fordern, oder

2. mit Betdubungsmitteln in nicht geringer Menge unerlaubt Handel treibt oder sie, ohne Handel zu
treiben, einfiihrt, ausfiihrt oder sich verschafft und dabei eine Schufwaffe oder sonstige Gegenstinde mit sich
fithrt, die ihrer Art nach zur Verletzung von Personen geeignet und bestimmt sind.

(3) In minder schweren Fillen ist die Strafe Freiheitsstrafe von sechs Monaten bis zu zehn Jahren.

§ 30 Straftaten 1inig § 30a Straftaten. Retrieved August 19, 2015, from http://www.gesetze-im-internet.

de/btmg 1981/ 30.html 448 http:/www.gesetze-im-internet.de/btmg_1981/ 30a.html
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