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ABSTRACT

This thesis aims at exploring problematic situations surrounding the wrongful use of
electricity from the past until recently, as well as the attempt to resolve problems resulted from
the Supreme Court Ruling No. 877/2501 (the General Assembly) with a view to propose certain
changes to the Criminal Code particularly on the wrongful use of electricity offence. Section 334
of the Criminal Code prescribes larceny as wrongdoing by merely stating that “any person
fraudulently appropriate property of another or of a joint owner of such property shall be
punishable of larceny,” but the definition of the term “property” is missing from the Code.
Therefore, the definition of such term is often borrowed from the Civil and Commercial Code
where “property” is defined broadly under section 137 as “tangible property.” This became a
problem in a case that a wrongdoer uses electricity illegitimately. An actual case was brought to
court based on commission of an offence under the old criminal law enacted in Ror. Sor. 127,
which was the law applicable when the wrongdoing took place. The criminal law Ror. Sor. 127
did not limit the definition of “property” to tangible property only. Under such law, any thing that
a person may own or have power to possess, whether or not such thing is movable or immovable,
it is deemed property that may be an object of larceny. As such, the act of taking away electricity
is considered an offence under section 288 of the criminal law enacted in Ror. Sor. 127. However,
when that case reached the Supreme Court, the new Criminal Code already came into effect. Like
the old criminal law, the new Code lacks the definition of “property” and a provision that deals
specifically with the wrongful use of electricity. The defendant then refers to the Supreme Court

case backed by the law under the new Criminal Code in order to defend the case on the issue



whether the defendant’s act is considered wrongdoing, given that the new Criminal Code does not
define the term “property.” The Supreme Court, by the resolution of the General Assembly,
briefly responded to the defendant’s argument that his act was considered commission of larceny
under section 334 or section 335 as the case may be, but did not provide any reason as to why it
came down to such a conclusion. Finally, such ruling punished the defendant in that case based
on the term available under the criminal law Ror. Sor. 127, not the new Criminal Code. Until it
became a big debate among legal professions whether the Supreme Court has made a right
judgment according to the criminal law principle, especially when such ruling implied that the
Court adopted the principle “where there is the same reason, there is the same law” (ubi eadem
ratio idem jus esse debet), which is contrary to the principle “no crime or punishment without law
(nulla poena sine lege).

The Supreme Court Ruling No. 877/2501 (the General Assembly) has been released
more than 50 years but the problem regarding wrongful use of electricity has not been concretely
resolved. This study finds that several countries that have faced the same problem regarding the
offence of wrongful use of electricity, whether they are civil law jurisdiction such as Germany,
France, or common law jurisdiction such as England, have quickly adopted a solution by enacting
clear written law. In Germany, wrongful use of electricity has been enacted as a stand-alone
punishable offence under the German Criminal Code. In France, wrongful use of electricity is
punishable as larceny. In England, wrongful use of electricity has been enacted as an offence
(abstraction of electricity) under the Theft Act 1968.

This thesis, therefore, focuses on the issue whether use of electricity of others without
permission is considered larceny. If not, we consider further whether it is necessary to enact such

act as a separate, stand-alone offence in order to impose punishment upon the wrongdoer.
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** Section 1 — (1) “A person is guilty of theft if he dishonestly appropriates property belonging to
another with the intention of permanently depriving the other of it ; and “thief” and “steal” shall be construed
accordingly”.

" Section 7 “A person guilty of theft shall on conviction on indictment be liable to imprisonment for

a term not exceeding ten years” UWRAUAL.
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% Section 4 (1) “Property” includes money and all other property, real or personal, including thing in

action and other intangible property.”
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** Section 6 - “(1) A person appropriating property belonging to another without meaning the other
permanently to lose the thing itself is nevertheless to be regarded as having the intention of permanently
depriving the other of it if his intention is to treat the thing as his own to dispose of regardless of the other’s
right, and a borrowing or lending of it may amount to so treating it if, but only if, the borrowing or lending is
for a period and in circumstances making it equivalent to an outright taking or dispose

(2) Without prejudice in the generality of subsection 1 above, where a person, having possession or
control (lawfully or not) of property belonging to another, parts with the property under a condition as to its
return which he may not be able to perform, this (if done for purpose of his own and without the other’s
authority amounts to treating the property as his own to dispose of regardless of the another’s right”.

** Section 2

“(1) A person’s appropriation property belonging to another is not to be regarded as dishonest —

(a) if he appropriates the property in the belief that he has in law the right to deprive the
other of it, on behalf of himself or of a third person ; or
(b) if he appropriates the property in the belief that he would have the other’s consent if the

other knew of the appropriation and the circumstances of it ; or
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(c) (except where the property came to him as trustee or personal representative) if he
appropriate the property in the belief that the person to whom the property belongs cannot be discovered by
taking reasonable steps.

(2) A person’s appropriation of property belonging to another may be dishonest notwithstanding that
he is willing to pay for the property.
3 Helm, “Case and Comment,” The Criminal Law review. 513, p. 513 (September 1975).
% Section 9 “A person is guilty of burglary if-
...(b) having entered any building or part of a building as a trespasser he steals or attempts to steal
anything in the building or that part of it or inflicts or attempts to inflict on any person therein any grievous
bodily harm.”

17 Griew, supra note 146, p. 215.
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* Section 13 “A person who dishonestly uses without due authority, or dishonestly causes to be
wasted or diverted, any electricity shall on conviction on indictment be liable to imprisonment for a term not
exceeding five years”

"** People v. Menagas No 24204 367 I11.330, 11 N.E.2d 403. Cited in Smith, infra note 160, p. 1.
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*** Section 248c¢ Theft of electrical energy

(1) Whosoever taps the electrical energy of another from an electrical facility or installation by means
of a conductor which is not intended for the regular withdrawal of energy from the facility or installation, shall,
if the offence was committed with the intent of appropriating the electrical energy for himself or a third person,
be liable to imprisonment not exceeding five years or a fine.

(2) The attempt shall be punishable.

(4) If the offence under subsection (1) above is committed with the intent of unlawfully inflicting
damage on another the penalty shall be imprisonment not exceeding two years or a fine. The offence may only
be prosecuted upon request.

156 Neumann, Supra note 174, p. 107.
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