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ABSTRACT

Judgment for criminal liability of a person shall be rendered under criminal liability
criteria whether the act in question constitutes all elements of crime, exempts from criminal
liability and expresses moral turpitude. Customary law can be applied in the case of exemption
from criminal liability, however the law itself is so "dynamic". That means customary law can be
changed overtime, and its principle is always debatable. Therefore, application of customary law
for exemption from criminal liability is problematic in terms of acceptability of legal existence
and applicability and may affect administration of justice as a whole.

This thesis aims at studying the concepts relating to decisions for criminal offences
and application of customary law in the case of exemption from criminal liability via analytical
comparison of the acceptability of customary law for disciplinary punishment of persons under
criminal justice system of Thailand and other countries. In addition, a guideline on scope and
legal ground for acceptability and applicability of customary law for the said matter is laid down
in the name of justice to all; and such guideline will be acceptable to general public undoubtedly.

The study reveals that the scope of application of customary law in criminal justice
system contains 2 aspects. Firstly, the customary law shall not be used to impose a new offence
and punishment the same as statutory law. Secondly, customary law can be used as a mitigating
factor. Although, customary law is not written as a legislative act, it is acceptable to be applied
for exemption from criminal liability if a person has authority to act. Besides, application of
customary law provides more suitable fairness to society than statutory law in some cases because

customary law is more appropriate to social context at a particular time than statute law.



Acceptability and applicability of customary law as exemption from criminal liability
for disciplinary punishment of persons is a noticeable example of adaptability of customary law in
different time and place. Therefore, applying customary law as a ground for exemption from
criminal offence shall largely consider the existence of such customary law. In case of punishment
of persons by physical means in which parents, legal guardians or persons undertaking supervision
of minor have performed for disciplinary purposes will still be lawful under customary law,
if such corporal punishment has no intention to cause any bodily and mental harms. However,
physical punishment of students performed by teachers for disciplinary purposes is no longer
in practice because the provision of law prohibits such punishment. This means customary law
is not applicable since the written law is different from the preceding customary law.

Besides, consideration for liability of persons carrying out disciplinary punishment
shall be determined from scope and appropriateness of lawful punishment under customary law as
follows;

1) Relationship of the punisher and the punished

(1) In case the punisher is legal parents or legal guardians, for instance, the adopter
or the guardian of minor appointed by court punish their children or persons under guardianship
such as an adopted child,

(2) In case the punisher is in fact a person undertaking supervision of minor
without legal guardianship, for instance, a biological father, a grandfather, a grandmother, an
uncle, an aunt, a step father or mother punishing minor under their supervision,

(3) In case the punisher are teachers punishing students under their supervision

2) Natures of punishment

(1) Physical punishment of children without causing corporal or mental harm and
without any acts of torture;

(2) Punishment by other nonphysical means, for instance, an order given to a child
to perform against his will or temporary detention and such means will not cause any corporal or
mental harm to a child

3) Motivation of punishment

Punishment of persons shall be performed solely for "nurture" which means giving

advice or education to a child in order to behave properly and making a child to develop such



behavior as personal habit. The nurturing process is aimed at developing good behavior of a child
to do the right things.
4) Necessity and proportion of punishment
The punisher shall determine the means of punishment as necessary to achieve the
goals of nurturing and such punishment shall be suitable for a child in terms of physical body,
age, gender as well as circumstances and gravity of behavior under disciplinary action in order to
make a child to be able to differentiate right from wrong, to correct a mistake and to become

better person.

The act of "proper punishment of persons for disciplinary purposes" shall be under the
criteria abovementioned to establish applicability of customary law and to ensure the acceptance
of customary law among general public as well as to create effective administration of justice for

the offender, the injured person and society as a whole.
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