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ABSTRACT

The objective of this thesis is to study the definition, history, characteristic and
function of the principle of good faith in order to clarify whether we can apply this principle with
the public contract. Also, it is the study on the condition and limitation of the application of such
principle since the principle of good faith is extremely abstract, vague and implied by different
point of view of each person. Theoretically, the good faith is a general principle of law usually
applied with the civil contract which can be traced in several sections of The Civil and
Commercial Code i.e. Section 5 provides that every person must, in the exercise of his rights and
in the performance of his obligations, acts in good faith ; Section 6 provides that every person is
presumed to be acting in good faith ; Section 368 provides that contracts shall be interpreted
according to the requirements of good faith, ordinary usage being taken into consideration.

The public contract could be compared to a tool of administration that is used to
establish juristic relation in order to accomplish the public service with the aim of public interest
as the first priority. Hence, it is different from the concept of civil contract of which the
establishment of juristic relation is only for the sake of personal interest of any person. The
objective of public and civil contracts is different in many aspects. Moreover, the terms and
conditions specified in any public contract reveal some special authorities of the administration
which cannot be found in the civil contract. Such special authority is known as the prerogative of
the administration such as the authority to control the execution of a contract, the authority to
solely revise a contract including the authority to solely terminate a contract, etc.

The result of this study demonstrates that the good faith is such an abstract legal
principle that it’s difficult to clearly understand its definition and applied function. Having regard

to the aspect of public contract, different from civil contract, that emphasizes on public service



and public interest, hence, this thesis is motivated by the intention to search for the balance
between good faith and other principles of public law especially the necessity and continuity of
public service. In addition, the study in this thesis also covers the control of the prerogative of
administration by searching for the functional role of good faith that could be applicable to such
control. By studying the judgments of the Administrative Court relating to the dispute on public
contract, it is found that the court has applied the principle of good faith in several cases but with
an inapparent manner although the facts in such cases seem to be similar.

Therefore, considering on all the reasons abovementioned, it is recommended that the
profound study on the definition characteristic and function of the principle of good faith whether
and to what extent it could be applied with the public contract should be continued. The clear and
concretized understanding of the principle of good faith would bring to the fair and proper
application of such principle of the dispute on public contract and would also be the guideline for

the contractual parties as well as the standard for the court judgments.
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