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ABSTRACT

The Constitutional Court of the Kingdom of Thailand which is a public law
organization has 3 powers and duties. First of all, constitutionality review of laws that
promulgated by the legislature so as to prevent any contrariness or inconsistencies with the
Constitution. Secondly, a principle of legality in administrative act that administrative
government officer has authority to order a person to act or abstain for a particular act if the law is
already in force and within the jurisdiction. Finally, controlling over legitimacy by a judicial
organ that is for controlling a regulartory commission against contrariness or inconsistencies with
the Constitution. So, there necessarily is a judicial organ that has a power and an independence
from an intervention of the administration and the legislature.

Liberal democracy state has to have an institution or an organization to perform the
function of safeguarding the supremacy of the Constitution. On 24" August B.E.2550 (2007), “the
Constitutional Tribunal” did those duties. When there was a change in the Constitution of the
Kingdom of Thailand B.E.2540 (1997), the Constitutional Tribunal transformed to the judicial
power organization and the Constitutional Court was instituted.

The Constitutional Court that has powers and duties in a hearing and giving of
decision in public involves with people as a sovereignty holder. Regularly, there are both
supporters and resistants. Both of them also demonstrate their opinions and criticize a prior,
processional and posterior constitutionality review. At present, for the protection of
constitutionality review and performance of the judges of the Constitutional Court, the

Constitutional Court has issued the “Rules of the Constitutional Court on Procedures and Ruling



B.E.2550 (2007)” Clause 6 for using the provision of contempt of the court from the code of civil
procedure in those cases that do not formulate as a characteristic of contempt of the Constitutional Court.

The propose of this thesis is to 1) study a concept and theory about the Legal state,
the Supremacy of the Law, the idea about instituting the Constitutional Court in many forms and
history, roles and duties of the Constitutional Court of the Kingdom of Thailand. 2) study a
concept about definition, category and the trial process and punishment in contempt of the court
and the provision about the contempt of the court in the Court of Justice, the Administrative
Court, the Military Court and the Constitutional Court. 3) study the contempt of the
Constitutional Court in other countries. 4) study and provide a way to legislate the contempt of
the court in factual and can use it in practical. 5) study the Positive Law in the contempt of the
Constitutional Court in considering to review draft of Procedures and Ruling to offer to the
National Assembly.

Methodology for this thesis is a qualitative study by searching and collecting all
documentary information that is in Thai and English. From articles, books, thesis, journals and
data from Internet that are both in Thailand and abroad, all information is evaluated, analyzed and
compared with each other.

The argument of this thesis is that liberal democracy state with the Constitution will
have the organization to preserve the Constitution as a supreme law. In other word, prohibition
that any legislation does not have rights and privilege to be above the Constitution leads to
institute the Constitutional Protection Organization. In Thailand, the Constitutional Court is
established. The Constitutional Court has to have the provision about the contempt of the
Constitutional Court for safeguarding the constitutionality review effectively and the decision of
the court already in force, continuing the justice process on proceeding the cases of Constitutional
Court, and protecting the rights and liberties infringement of the judges of the Constitutional
Court. For the contempt of the Constitutional Court, it must be identified which is the contempt of
the Constitutional Court and regulated the explicit punishment same as in Republic of Austria,
Republic of Korea and Republic of Turkey. In those countries, there are the provisions of laws
about the contempt of the Constitution in both the Constitutional level and the Act of Parliament

or the Act of Congress level. Whether the Principle of Law in Republic of Austria, Republic of



Korea and Republic of Turkey is applied to use in Thailand appropriately, it will be effective and

solve the problems in this thesis.
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* Contempt of Court includes the following behaviours:
1. Fails to maintain a respectful attitude, remain silent or refrain from showing approval or
disapproval of the proceeding
2. Refuses or neglects to obey a subpoena
3. Wilfully disobeys a process or order of the Court
4. Interfere with the orgerly administration of justice or to impair the authority or dignity of the Court

5. Office of the Court fails to perform his or her duties.
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(summarity sentence the offender to a fine at level 3 and to imprisonment for 6 months)

" Federal Court Rules Chapter 12 section 472, a person who is accused of Contempt needs to be frist
served with a contempt order and then appear in court to answer the charges. Convictions can only be made
when proof beyord a reasonable doubt is achieved.

™" Tax Court of Canada Rules. Retrieved May 4, 2015, from
Laws.justice.gc.ca/PDF/Statute/T/T2.pdf.2018

™ Coroner’s court foiflumaiifisnnonihinlumsduaiumanurgmaidedia vazismn
Tumsesndida 4 wu runelumsila wn NI0FUGATHANANGA S 9.

" Insulta judge or justice, witness or officers of the court

Interrupts the proceedings of the Court

Interfere with the course of justice

Misbehaves in court (i.e. use of mobile phone or recording device without pemission)
Juror who leaves without permission of the court during proceedings

Disobeying a judgment or court order.
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"™ The Constitutional Court of the Republic of Azerbaijan. Retrieved from
http://www.constcourt.gov.az/en/download/legislation/law_on_constitutional court.doc.2015

" Ibid.

" Article 5. Independence of Constitutional court.

5.1 Constitutional Court shall be the independent body of the state power and shall not depend in
its organizational, financial or any legislative, executive and other judicial, local self-government bodies as well
as legal and physical persons.

5.2 Direct or indirect restriction of the constitutional proceedings by any person or for any person,
impact, threat and interference as well as contempt of the Court shall be inadmissible and entail criminal

responsibility in accordance with the legislation of Azerbaijan Republic.
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Criminal Code. Retrieved from https://www.samuiforsale.com/law-texts/thailand-penal-code.html
* Criminal Code. Retrieved from http://www .legislationline.org/documents/section/criminal-codes

* Armenia — Law on the Constitutional Court. Retrieved from http://concourt.am/english/

* Armenia — Law on the Constitutional Court

Chapter 8 General rules for the review of cases in the Constitutional Court

Chapter 54 Mandatory character of the orders of the court

(4) Refusing or avoiding implementation of the orders, failing to meet time-limits, not fulfilling the

orders or fulfilling them inadequately shall be punishable by law.
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* Section 28.

(1) Persons disturbing the official activity of the Constitutional Court or through improper conduct
may be fined, in case a call to order was of no avail, by a punishment for contempt of court up-to an amount of
36 euros and, in case of being not collectible, a confinement up to three days may be imposed. In case of
aggravating circumstances a separate or simultaneous sentence of imprisonment up-to the period of time
mentioned is admissible. The Constitutional Court may impose such penalties also on persons using offensive
language in written submissions. Imposing a penalty for contempt of court shall not exclude criminal
prosecution of the same offence.

(2) Persons who in an apparently frivolous manner request the service of the Constitutional Court
or who give false information in order to delay a matter can be fined up-to 109 euros by the Constitutional
Court or a confinement sentence of up-to nine day in case it is uncollectable.

(3) The penalties imposed for contempt of court or frivolous action shall be collected in favour of
the Federation.

(4) The court of law shall be in charge of execution of the orders of the chairman in according
with para 1 or of the Constitutional Court in according with paras 1 or 2. The order shall be deemed to be the
executor title.

*" The Constitutional Court of the Czech Republic. Retrieved June 13, 2015, from

http://angl.concourt.cz/angl_verze/act.php.2015
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* Constitution_of the Republic_of Korea. Retrieved June 13, 2015, from
http://english.ccourt.go.kr/.2015
¥ Article 79 (Penal Provision)
Any person who fall sunderany of the following subparagraph, shall be punished by an
imprisonment not more than one year, or a fine not exceeding one million won:
1. Person who is summoned or commissioned as a witness, expert witness, interpreter or translator
by the Constitutional Court but fails to attend without any justifiable reason
2. Person who is demanded or ordered to present articles of evidence by the Constitutional Court
but fails to present them without any justifiable reason ; or
3. Person who refuse, interferes with or evades an inspection or examination of the Constitutional

Court without any justifiable reason.
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9539 Yy 131U Law Of The Republic Of Belarus on The Constitutional Court of The Republic

” Section 28.2 Procedural Sanctions
(1) In case prescribed by this Law, the court may apply the following procedural sanctions:
1) awarning ;
2) Expulsion from the court room ; or
3) afine
(2) The Chair of a court may issue a warning to a person who is disturbing order during the time
of a matter being adjudicated
(3) Expulsion from the courtroom may be applied in cases when a person to whom a warning has
been issues, repeatedly disturbs order during the time of a matter being adjudicated. Those persons present who
are not participants of a matter or other persons involved in a matter shall be expelled by the chair of a court
sitting, but participants of a matter — by the court, if the representative of a participant of a matter — a State
authority or official — is expelled from the courtroom, this shall be reported to the authority or official that he or
she represents.
(4) The Court may impose a fine in the following cases and amount:
1) if a participant of a matter, invited person, specialist (expert), witness or interpreter does
not appear at a court sitting due to reasons that the court have declared as unjustified — a fine of up to LVL 100 ; and,
2) if a participant of a matter or another person involved in a matter to whom a warning has
been issued, repeatedly disturbs order during the time of a matter being adjudicated — a fine of up to LVL 150.
(5) A true copy of the court decision (extract from the minutes) regarding imposition of a fine
shall be sent to the person on whom the fine is imposed.
(6) A person on whom a fine has been imposed may, within ten days after the receipt of a true
copy of the court decision (extract from the minutes), petition the Constitutional Court to release such person
from the fine or reduce the amount thereof.

(7) A fine shall be recovered according to the procedures determined by the Civil Procedure Law.
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” The Constitutional Court of the Republic of Belarus. Retrieved June 13, 2015, from
http://ncpi.gov.by/ConstSud/eng/constit_low.htm..2015
* Article 46
Entitlement of the Constitutional Court to Impose Fines The Constitutional Court shall be entitled
to impose fines on officials and citizens showing disrespect for the Constitutional Court.
Fines may be imposed on the following grounds:
failure to implement within the set time limit, without valid excuse, orders or requests of a
Constitutional Court judge to provide documents and other materials, carry out checks and render aid and
assistance in connection with the consideration of a specific issue;
deliberate submission of false information and documents to the Constitutional Court;
failure to appear without valid excuse, refusal to appear or failure to give notification of the
impossibility of appearing at a sitting of the Constitutional Court of a witness, expert or specialist;
non authorised violation by a participant in the sitting of the order of speaking, the use of strong or
abusive language or other disturbances of the procedure for Constitutional Court sittings,
refusal to comply with the presiding official's instructions on procedural matters.For each
disturbance the Constitutional Court shall be entitled to impose fines of up to 10 base values on citizens and of
up to 50 base values on officials.
The procedure for implementing Constitutional Court decisions on the collection of fines shall be

established by the Constitutional Court.
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* Juta and Company, Ltd. Retrieved from http://www.justice.gov.za/legislation/acts/1995-
013.pdf.2015
* Contempt of Court
9. (1) Any person who
(a) during the sitting of the Court, wilfully insults any member of the Court or any officer of the
Court present at the sitting, or who wilfully hinders or obstructs any member of the Court or any officer thereof
in the exercise of his or her powers or the performance of his or her duties ;
(b) wilfully interrupts the proceedings of the Court or otherwise misbehaves himself or herself in
the place where the sitting of the Court is held ; or
(c) does anything calculated improperly to influence the Court in respect of any matter being or to
be considered by the Court,
May, by order of the Court, be removed and detained in custody until the rising of the Court.
(2) Removal and detention in terms of subsection (1) shall not preclude the prosecution in a court

of law of the person concerned on a charge of contempt of court.
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" Law of the organization and trial procedures of the constitutional court. Retrieved from
http://www.anayasa.gov.tr
* Article 50 Unsuitable petitions for challenge
If the President or members of the Constitutional Court refuse requests related to a challenge, the
Court shall collect, according to the nature of the request for challenge, a fine varying anywhere from 10,000
TL up to 100,000 TL from the person who requested this challenge.
The fine which shall be announced according to the above-mentioned paragraph shall be collected

in accordance with the Law on Collection of Public Debts.
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