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ABSTRACT

The objectives of the thesis were to study the concept, theory and criteria
regarding control and check of the amendment to the Constitution, concept and source of the
regulatory entity where check the constitutional amendment including study the law regarding
the scope of authority exercised by the regulatory entity where check the constitutional
amendment as well as to study the procedure on constitutional amendment control and to
study the determination on people’s participation in the amendment to the constitution in
overseas and in Thailand. In addition, to study legal problems regarding the constitutional
amendment control and check the Constitution of the Kingdom of Thailand, B.E. 2550 and to
find a guideline solving the legal problems arising by determining the regulatory entity where
check the constitutional amendment includingto find a guideline determining the time
duration for controlling the procedure of the amendment to the Constitution and to find a
guideline to make people participating in the amendment to the Constitution suitable for
Thailand.

On the basis of the results of this research, it can be concluded that in the past —
during the announcement of the Constitution of the Kingdom of Thailand, B.E. 2550 — there
are problems regarding the check of draft amendment to the Constitution of the Kingdom of
Thailand before the announcement the Constitution drafted by the Legislative due to there is
no regulatory entity provision stipulated in any provision of the Constitution of the Kingdom
of Thailand, B.E. 2550. This has caused a problem in interpretation that which entity has the
authority of the said check of draft amendment to the Constitution of the Kingdom of
Thailand and caused a legal problem regarding the regulatory entity where check the
amendment to the Constitution of the Kingdom of Thailand, B.E. 2550. In addition, there is a
problem regarding the time duration on amendment to the Constitution of the Kingdom of
Thailand, B.E. 2550 because of the Constitution of the Kingdom of Thailand, B.E. 2550 has



stipulated the time duration of the procedure on the amendment to the Constitution in short-
term which has caused a widely criticizing problem in applicable provisions due to the time
duration described in the provisions of the Constitution is very essential as it may cause the
Legislative exercising its power to amend to the Constitution easily and may result to be an
abolition of the regime which affects to Thailand directly. In some case, it may cause the
problem of lack of people’s participation in the amendment to the Constitution because of the
provisions of the Constitution of the Kingdom of Thailand, B.E. 2550 has not stipulated the
procedure on people’s participation in the legislation of draft amendment to the Constitution,
directly effecting to the procedure on amendment to the Constitution enacted by the
Legislative whether it is in correspondence with the intention and objective of Thai citizens as
it is deemed that they are the originator of the Constitution.

Therefore, we can see that the concept, principle and provisions of the
Constitution of Turkey and Romania should be applied with the legal problem in Thailand
because of such countries have expressly stipulated the provisions of the Constitution
regarding the regulatory entity and authority of check of the amendment to the Constitution.
Furthermore, the concept, principle and provisions of the Constitution of Italy shall be a
model in order to improve the provisions of the Constitution of the Kingdom of Thailand. If
the coming permanent Constitution is pronounced in future, such new Constitution shall
specify the provisions regarding the time duration on procedure on the amendment to the
Constitution. In addition, the concept of France regarding the principle of people’s
participation in the procedure of the amendment to the Constitution by referendum vote
should be applied in Thailand in order to sufficiently solve the problem of lacking of people’s
participation in the procedure of the amendment to the Constitution and be compatible with
Thailand’s administration, the Democratic Regime of Government with the King as Head,

sustainably and ahead.
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' Sysasuyauralszmalsuntio 11031 142 (2) - (3)

“(2) The Constitutional Court consists of nine judges, appointed for a term of office of nine years,
that connot be prolonged renewed.
(3) Three judges shall be appointed by the Chamber of Deputies, three by the Senate, and three by
the President of Romania”.
? Sypssuynuralsemealsuuiio 11031 15 (1).

“When a case is submitted by the President of Romania, by one of the Presidents of the two
Chambers of Parliament, by the Government, by the High Court of Cassation and Justice, by the Advocate of
the People, by a number of at least fifty Deputies or of least twenty-five Senators, the Constitutional Court shall
pronounce on the constitutionality of the laws before their promulgation”.

* Sypssuynuralsamalsuuile 11931 147 (2).

“In cases of unconstitutionality of laws, before the promulgation thereof, the Parliament is bound

to reconsider those provisions, in order to bring them into line with the decision of the Constitutional Court”.
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*Sypssuyauralsamalsuuiio 1031 146 (d).

“The Constitutional Court shall have the following powers :

d) to decide on objections as to the unconstitutionality of laws and ordinances, brought up before
courts of law or commercial arbitration ; the objection as to the unconstitutionality may also be brought up
directly by the Advocate of the People...”.

5 ' =
Fgpasuyquralszma lsuniio 1031 147 (1).

“The provisions of the laws and ordinances in force, as well as those of the regulations, which are
found to be unconstitutional, shall cease their legal effects within 45 days of the publication of decision of the
Constitutional Court if, in the meantime, the Parliament or the Government, as the case may be, cannot bring
into line the unconstitutional provisions with the provisions of the Constitution. For this limited length of time
the provisions found to be unconstitutional shall be suspended de jure”.

6 v 1 ~
Fgasuyuralszmalsuniio 1031 151 (1).
“(1) The draft of proposal of revision must be adopted by the Chamber of Deputies and the Senate,

by a majority of at least two thirds of the members of each Chamber”.
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“(2) If no agreement can be reached by a mediation procedure, the Chamber of Deputies and the
Senate shall decide thereupon, in joint sitting, by the vote of at least three quarters of the number of Deputies
and Senators.

(3) The revision shall be final after the approval by a referendum held within 30 days of the date
of passing the draft or proposal of revision”.

*Syasuyauralszmalsuntio 11931 19.

“Before submission to the Parliament in order to initiate the legislative procedure for the revision
of the Constitution, the bill or the legislative proposal, accompanied by the opinion of the Legislative Council,
shall be handed in to the Constitutional Court, which shall have to pronounce on the observance of

constitutional provisions in regard of such revision within ten days”.
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“l. The Constitutional Court shall ex officio pronounce on the law for the revision of the
Constitution within five days from its passage, the provisions under Articles 20 and 21 being applied
accordingly.

2. The decision by which it is found that constitutional provisions concerning revision have not
been complied with shall be sent to the Chamber of Deputies and to the Senate in order to re-examine the law
for the revision of the Constitution and bring it into accord with the decision of the Constitutional Court”.

iﬁ‘iﬁiiﬂuﬂlll“ﬁ\iﬂi INAAITITUITTA iﬁ f.7. 1982 Y1931 146 2550 1.
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“The Constitutional Court shall be composed of seventeen members”
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“The President of the Republic, parliamentary groups of the party in power and of the main
opposition party and a minimum of one-fifth of the total number of members of the Turkish Grand National
Assembly shall have the right to apply for annulment action to the Constitutional Court, based on the assertion
of the unconstitutionality of laws in form and in substance, of decrees having the force of law, of Rules of
Procedure of the Turkish Grand National Assembly or of specific articles or provisions thereof. If more than on
political party is in power, the right of the parties in power to apply for annulment action shall be exercised by
the party having the greatest number of members”.

STy nuHAsTMAATITUS§AIN A.A. 1982 1A 151.

“The right to apply for annulment directly to the Constitutional Court shall lapse sixty days after
publication in the Official Gazette of the contested law, the decree having the force of law, or the Rules of
Procedure”.

Syl ssmAaTIsus§aIn A.A. 1982 11A31 152,
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“If a court which is trying a case, finds that the law or the decree having the force of law to by
applied is unconstitutional, or if it is convinced of the seriousness of a claim of unconstitutionality submitted by
one of the parties, it shall postpone the consideration of the case until the Constitutional Court decides on the
issue...”.
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" SIS EIMATIS T §AIN ALAL 1982 WIATT 148.

“The Constitutional Court shall examine the constitutionality, in respect of both form and
substance, of laws, decrees having the force of law, and the Rules of Procedure of the Turkish Grand National
Assembly (TGNA) and decide on individual applications. Constitutional amendments shall be examined and
verified only with regard to their form. However, no action shall be brought before the Constitutional Court
alleging unconstitutionality as to the form or substance of decrees having the force of law issued during a state
of emergency., martial law or in time of war.

The verification of laws as to form shall be restricted to consideration of whether the requisite
majority was obtained in the last ballot; the verification of constitutional amendments shall be restricted to
consideration of whether the requisite majorities were obtained for the proposal and in the ballot, and whether
the prohibition on debates under urgent procedure was complied with. Verification as to form may be requested
by the President of the Republic or by one-fifth of the members of the TGNA. Applications for annulment on

the grounds of defect in form shall not be made more than ten days after the date”.
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* Formal and informal methods of constitutional change in Denmark. In Engineering constitutional
change : A comparative perspective on Europe, Canada and the USA. Xenophon Contiades (ed.) (P.76 — 77), by
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2 §YBIINYYMNTIFOIVIINTIAUNIEN W1ATT 138,

“1. Before Bills to amend the Constitution which have been given a second reading have been
ratified by the King, provisions may be introduced by by law whereby :

a. The proposals adopted and the unamended provisions of the Constitution are adjusted to
each as require;

b. The division into chapters, sections and articles and their headings and numbering are
modified”.

2. A Bill containing provisions as referred to under paragraph 1 (a) shall be passed by the
Chambers only if at least two-thirds of the votes cast are in favor”.

Sy BIINYYITIFOIVTNTIAUNIITN WIAT 41,

“(1.) Any members of the Folketing shall be entitled to introduce Bill and other measures.

(2) A Bill cannot finally be passed until it has been read tree times in Parliament.

(3) Two-fifths of the Members of Parliament may submit a request to the President that the third
reading take place no earlier than twelve weekdays after the Bill has been passed at the second reading. The
request must be in writing and signed by the participating Members, However, there can be no postponement of
bills for Finance Acts, supplementary estimates, temporary appropriation Acts, Government loan Acts, Acts
concerning the granting of citizenship, Acts concerning expropriation, Acts concerning indirect taxes and, in
urgent cases, Bills for Acts, the commencement of which cannot be postponed due to the purpose of the Act.

(4) In the event of a general election and at the end of the sessional year, all Bills and proposals

for other resolutions that have not already been finally passed lapse”.
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. ifgﬁiiWﬂguﬁmﬁvmmﬁﬂimunﬁﬂ 1193142 3) — (4).
“(3) Where a referendum on a Bill has been requested the Folketing may, within a period of five
weekdays from the final passing of the Bill, resolve that the Bill shall be withdrawn
(4) Where the Folketing has made no resolution in accordance with sub-section (3), notice that the
Bill is to be submitted to a referendum shall be given without delay to the Prime Minister, who shall then cause
the Bill to be published together with a statement that a referendum is to be held. The referendum shall be held,
in accordance with the decision of the Prime Minister, not less than twelve and not more than eighteen
weekdays after the publication of the Bill”.
» §YBITNYYUTIFOINTNTIAUNITN WIAT 42 (5).
“At the referendum, votes shall be cast for or against the Bill. For the Bill to be rejected, a
majority of the electors who vote and not less than thirty percent of all persons who are entitled to vote, shall
have voted against the Bill”.
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“In an emergency, a Bill which may be submitted to a referendum may receive the Royal Assent
immediately after it has been passed, provided that the Bill contains a provision to this effect. Where, under the
rules of sub-section (1), one-third of the members of the Folketing request a referendum on the Bill or on the
Act to which the Royal Assent has been given, such referendum shall be held in accordance with the above
rules. Where the Act is rejected by the referendum., an announcement to that effect shall be made by the Prime
Minister without undue delay, and not later than fourteen days after the referendum was held. From the date of
such announcement the Act shall become ineffective”.
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“The initiative of legislation belongs to the Government, to every member of the Chambers and to
the organs and entities empowered by constitutional law.

The people exercise initiative in legislation by means of proposal by at least 50,000 electors, of a

bill drawn up in articles”.
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 §PBITNYQUMIATITUTFOMNA WIA31 72,
“A Bill introduced in either House of Parliament shall, under the Rules of procedure of such
House, be scrutinized by a Committee and then by the whole House, which shall consider it section by section
and then put it to the final vote”.
* dorfaumsdszguuosanidinusiugs Tof 68 (1),

“After being announced in House, bills introduced in the Chamber or transmitted from the Senate
shall be printed and distributed in the shortest time possible, They shall be entered immediately in the general
agenda”.

7 SYBITNYQUNIEITITUTFOMNA WA 64,
“The decisions of each Chamber and of Parliament are not valid if the majority of the members is

not present, and if they are not passed by a majority of those present, unless the Constitution stipulates a special

majority”.
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¥ SIPITUYYUNINTITUTFOND W1A31 73,
“Laws are promulgated by the President of the Republic within one month of their approval.
If the Housed, each by an absolute majority of its members, declare a law to be urgent, the law is
promulgated within the deadline established therein.
A laws is published immediately after promulgation and comes into force on the fifteenth day
following publication, unless such law establishes a different deadline”.
© SIFITVYYUNIANTITUTFOND WIA31 74,
“The President of the Republic may send Parliament a reasoned opinion to request that a law
scheduled for promulgation be considered anew. IF such law is passed again, it shall be promulgated”.
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