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ABSTRACT

This study is set out with the aim of investigating concepts, theories and laws
concerning rights and freedom of mass media in Thailand and foreign countries, focusing on
government and television company’s authority over TV series content control as well as people’s
rights and participation. The study offers some important insights into problems arising from TV
series content control law enforcement and their solution.

The results indicate that Radio and Television Broadcasting Business Act B.E.2551
authorizes television company, or a licensee to control the content of TV programs before
broadcasting. If any prohibited content is broadcasted, the TV company can stop broadcasting
that content. If the licensee does not stop broadcasting, authorized government officer can issue to
stop broadcasting immediately before investigation. Since the criteria for prohibited content
remain ambiguous, TV company and government officer can intervene in TV series content
which is intended to reflect the producers’ views. Also the ban on TV content is considered a
violation of people’s rights to know. Measures for protecting aggrieved party, as a vocational
association, in television operation have not been enacted as Thailand does not have vocational
association for TV series producers. Therefore, aggrieved party cannot find legal remedies in
governmental agencies and legal procedure is the only way left. However, the procedure is more
complicated and takes longer time to complete. Moreover, the law on TV series content control
does not encourage people’s participation. On the other hand, the Ministry of Culture, who has no

role in governing television operations, actively promotes people’s participation in content control



and evaluation. However, people’s suggestions as to TV series content are hardly taken seriously
by TV company.

Investigation into foreign countries’ laws on mass media content control was made in
order to find a model for Thailand. American, English and Australian laws prove to be effective
in preventing the intervention from TV company and government office, and protecting the
producers’ freedom of opinion. These laws have clear-cut criteria for determining prohibited
content. Also, they encourage vocational associations to control content of the media within their
own group. The associations’ roles in content control can counterbalance TV company and
government office’s absolute authority. Moreover, these countries’ government agencies
supervising TV operations have standard complaints procedure. The procedures allow people to
file complaints regarding content control and TV company must follow the orders from the
agencies handling the complaints. If prohibited content is broadcasted, the licensee is subjected to
investigation by the agencies before administering punishment. TV series content control in these
countries allows people’s participation. The finding suggests that Thailand revises Television
Broadcasting Business Act B.E.2551 on these foreign countries’ law models in order to prevent
intervention in TV series content and protect people’s rights to know. This way, TV series can

contribute more positively to viewers.
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' «Article 4

1. In time of public emergency which threatens the life of the nation and the existence of which is
officially proclaimed, the States Parties to the present Covenant may take measures derogating from their
obligations under the present Covenant to the extent strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with their other obligations under international law and do not
involve discrimination solely on the ground of race, colour, sex, language, religion or social origin....”

“Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and
responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided
by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of public health or

morals.”
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“ «Article 20

1. Any propaganda for war shall be prohibited by law.
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2. Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination,

hostility or violence shall be prohibited by law.”
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' SEC. 3. EVALUATION OF ALTERNATIVE PARENTAL CONTROL TECHNOLOGIES.

(a) Rulemaking Proceeding Required- Not later than 120 days after the date of enactment of this Act,
the Federal Communications Commission shall initiate a proceeding to consider measures to encourage or
require the use of advanced blocking technologies that are compatible with various communications devices or
platforms.

(b) Content of Proceeding- In conducting the proceeding required under subsection (a), the Federal
Communications Commission shall consider advanced blocking technologies that--

(1) may be appropriate across a wide variety of distribution platforms, including wired, wireless, and
Internet platforms;

(2) may be appropriate across a wide variety of devices capable of transmitting or receiving video or
audio programming, including television sets, DVD players, VCRs, cable set top boxes, satellite receivers, and
wireless devices;

(3) can filter language based upon information in closed captioning;

(4) operate independently of ratings pre-assigned by the creator of such video or audio programming;
and

(5) may be effective in enhancing the ability of a parent to protect his or her child from indecent or
objectionable programming, as determined by such parent.

(c) Definition- In this section, the term “advanced blocking technologies' means technologies that can
improve or enhance the ability of a parent to protect his or her child from any indecent or objectionable video or
audio programming, as determined by such parent, that is transmitted through the use of wire, wireless, or radio
communication.

' Obscene Broadcasts Are Prohibited at All Times

Obscene material is not protected by the First Amendment to the Constitution and cannot be broadcast

at any time. The Supreme Court has established that, to be obscene, material must meet a three-pronged test:

An average person, applying contemporary community standards, must find that the material, as a

whole, appeals to the prurient interest;
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The material must depict or describe, in a patently offensive way, sexual conduct specifically defined
by applicable law; and

The material, taken as a whole, must lack serious literary, artistic, political or scientific value.

Indecent Broadcast Restrictions

The FCC has defined broadcast indecency as “language or material that, in context, depicts or
describes, in terms patently offensive as measured by contemporary community standards for the broadcast
medium, sexual or excretory organs or activities.” Indecent programming contains patently offensive sexual or
excretory material that does not rise to the level of obscenity.

The courts have held that indecent material is protected by the First Amendment and cannot be banned
entirely. It may, however, be restricted in order to avoid its broadcast during times of the day when there is a
reasonable risk that children may be in the audience.

Consistent with a federal indecency statute and federal court decisions interpreting the statute, the
Commission adopted a rule that broadcasts -- both on television and radio -- that fit within the indecency
definition and that are aired between 6:00 a.m. and 10:00 p.m. are prohibited and subject to indecency
enforcement action.

Profane Broadcast Restrictions

The FCC has defined profanity as “including language so grossly offensive to members of the public
who actually hear it as to amount to a nuisance.” Like indecency, profane speech is prohibited on broadcast

radio and television between the hours of 6 a.m. and 10 p.m.
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3 General duties of OFCOM

(2) The things which, by virtue of subsection (1), OFCOM are required to secure in the carrying out
of their functions include, in particular, each of the following—

(a) the optimal use for wireless telegraphy of the electro-magnetic spectrum;

(b) the availability throughout the United Kingdom of a wide range of electronic communications
services;

(c) the availability throughout the United Kingdom of a wide range of television and radio services
which (taken as a whole) are both of high quality and calculated to appeal to a variety of tastes and interests;

(d) the maintenance of a sufficient plurality of providers of different television and radio services;

(e) the application, in the case of all television and radio services, of standards that provide adequate
protection to members of the public from the inclusion of offensive and harmful material in such services;

(f) the application, in the case of all television and radio services, of standards that provide adequate
protection to members of the public and all other persons from both—

(i) unfair treatment in programmes included in such services; and

(ii) unwarranted infringements of privacy resulting from activities carried on for the purposes of such
services.
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12 Duty to establish and maintain Content Board

(DIt shall be the duty of OFCOM, in accordance with the following provisions of this section, to
exercise their powers under paragraph 14 of the Schedule to the Office of Communications Act 2002 (c. 11)
(committees of OFCOM) to establish and maintain a committee to be known as “the Content Board”.
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16 Consumer consultation

(1) 1t shall be the duty of OFCOM to establish and maintain effective arrangements for consultation
about the carrying out of their functions with—

(a) consumers in the markets for the services and facilities in relation to which OFCOM have
functions;

(b) consumers in the markets for apparatus used in connection with any such services or facilities;

(c) consumers in the markets for directories capable of being used in connection with the use of an
electronic communications network or electronic communications service.

(2) The arrangements must include the establishment and maintenance of a panel of persons (in this
Act referred to as “the Consumer Panel”) with the function of advising both—

(a) OFCOM; and

(b) such other persons as the Panel think fit.

(3) The arrangements must secure that the matters about which the Consumer Panel are able to give
advice include the interests of domestic and small business consumers in relation to the following matters—

(a) the provision of electronic communications networks;

(b) the provision and making available of the services and facilities mentioned in subsection (4);

(c) the supply of apparatus designed or adapted for use in connection with any such services or
facilities;

(d) the supply of directories capable of being used in connection with the use of an electronic
communications network or electronic communications service;

(e) the financial and other terms on which such services or facilities are provided or made available, or
on which such apparatus or such a directory is supplied;

(f) standards of service, quality and safety for such services, facilities, apparatus and directories;

(g) the handling of complaints made by persons who are consumers in the markets for such services,
facilities, apparatus or directories to the persons who provide the services or make the facilities available, or
who are suppliers of the apparatus or directories;

(h) the resolution of disputes between such consumers and the persons who provide such services or
make such facilities available, or who are suppliers of such apparatus or directories;

(i) the provision of remedies and redress in respect of matters that form the subject-matter of such

complaints or disputes;
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(j) the information about service standards and the rights of consumers that is made available by
persons who provide or make available such services or facilities, or who are suppliers of such apparatus or
directories;

(k) any other matter appearing to the Panel to be necessary for securing effective protection for
persons who are consumers in the markets for any such services, facilities, apparatus or directories.

(4) Those services and facilities are—

(a) electronic communications services;

(b) associated facilities;

(c) directory enquiry facilities;

(d) a service consisting in the supply of information for use in responding to directory enquiries or of
an electronic programme guide; and

(e) every service or facility not falling within any of the preceding paragraphs which is provided or
made available to members of the public—

(i) by means of an electronic communications network; and

(ii) in pursuance of agreements entered into between the person by whom the service or facility is
provided or made available and each of those members of the public.

(5) The matters about which the Consumer Panel are to be able to give advice do not include any
matter that concerns the contents of anything which is or may be broadcast or otherwise transmitted by means
of electronic communications networks.

(6) The arrangements made by OFCOM under this section must also secure that the Consumer Panel
are able, in addition to giving advice on the matters mentioned in subsection (3), to do each of the following—

(a) at the request of OFCOM, to carry out research for OFCOM in relation to any of the matters in
relation to which OFCOM have functions under section 14;

(b) to make arrangements for the carrying out of research into such other matters appearing to the
Panel to be relevant to the carrying out of the Panel’s functions as they think fit;

(c) to give advice to OFCOM in relation to any matter referred to the Panel by OFCOM for advice;

(d) to publish such information as the Panel think fit about the advice they give, about the carrying out
of the Panel’s other functions and about the results of research carried out by them or on their behalf.
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(1) 1t shall be the duty of OFCOM to set, and from time to time to review and revise, such standards
for the content of programmes to be included in television and radio services as appear to them best calculated
to secure the standards objectives.

(2) The standards objectives are—

(a) that persons under the age of eighteen are protected;

(b) that material likely to encourage or to incite the commission of crime or to lead to disorder is not
included in television and radio services;

(c) that news included in television and radio services is presented with due impartiality and that the
impartiality requirements of section 320 are complied with;

(d) that news included in television and radio services is reported with due accuracy;

(e) that the proper degree of responsibility is exercised with respect to the content of programmes
which are religious programmes;

(f) that generally accepted standards are applied to the contents of television and radio services so as
to provide adequate protection for members of the public from the inclusion in such services of offensive and
harmful material;

(g) that advertising that contravenes the prohibition on political advertising set out in section 321(2) is
not included in television or radio services;

(h) that the inclusion of advertising which may be misleading, harmful or offensive in television and
radio services is prevented,

(i) that the international obligations of the United Kingdom with respect to advertising included in
television and radio services are complied with;

(j) that the unsuitable sponsorship of programmes included in television and radio services is
prevented;

(k) that there is no undue discrimination between advertisers who seek to have advertisements
included in television and radio services; and

(1) that there is no use of techniques which exploit the possibility of conveying a message to viewers
or listeners, or of otherwise influencing their minds, without their being aware, or fully aware, of what has
occurred.

(3) The standards set by OFCOM under this section must be contained in one or more codes.

(4) In setting or revising any standards under this section, OFCOM must have regard, in particular and
to such extent as appears to them to be relevant to the securing of the standards objectives, to each of the
following matters—

(a) the degree of harm or offence likely to be caused by the inclusion of any particular sort of material

in programmes generally, or in programmes of a particular description;
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(b) the likely size and composition of the potential audience for programmes included in television
and radio services generally, or in television and radio services of a particular description;

(c) the likely expectation of the audience as to the nature of a programme’s content and the extent to
which the nature of a programme’s content can be brought to the attention of potential members of the
audience;

(d) the likelihood of persons who are unaware of the nature of a programme’s content being
unintentionally exposed, by their own actions, to that content;

(e) the desirability of securing that the content of services identifies when there is a change affecting
the nature of a service that is being watched or listened to and, in particular, a change that is relevant to the
application of the standards set under this section; and

(f) the desirability of maintaining the independence of editorial control over programme content.

(5) OFCOM must ensure that the standards from time to time in force under this section include—

(a) minimum standards applicable to all programmes included in television and radio services; and

(b) such other standards applicable to particular descriptions of programmes, or of television and radio
services, as appear to them appropriate for securing the standards objectives.

(6) Standards set to secure the standards objective specified in subsection (2)(e) shall, in particular,
contain provision designed to secure that religious programmes do not involve

(a) any improper exploitation of any susceptibilities of the audience for such a programme; or

(b) any abusive treatment of the religious views and beliefs of those belonging to a particular religion
or religious denomination.

(7) In setting standards under this section, OFCOM must take account of such of the international
obligations of the United Kingdom as the Secretary of State may notify to them for the purposes of this section.

(8) In this section “news” means news in whatever form it is included in a service.
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" Principle

To ensure that people under eighteen are protected.

Rules

Scheduling and content information

1.1 Material that might seriously impair the physical, mental or moral development of people under
eighteen must not be broadcast.

1.2 In the provision of services, broadcasters must take all reasonable steps to protect people under
eighteen. For television services, this is in addition to their obligations resulting from the Audiovisual Media
Services Directive (in particular, Article 27, see Appendix 2).

1.3 Children must also be protected by appropriate scheduling from material that is unsuitable for
them.

Meaning of "children":

Children are people under the age of fifteen years.
3 Drugs, smoking, solvents and alcohol

1.10 The use of illegal drugs, the abuse of drugs, smoking, solvent abuse and the misuse of alcohol:

must not be featured in programmes made primarily for children unless there is strong editorial
justification;

must generally be avoided and in any case must not be condoned, encouraged or glamorised in other
programmes broadcast before the watershed (in the case of television), or when children are particularly likely

to be listening (in the case of radio), unless there is editorial justification;
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must not be condoned, encouraged or glamorised in other programmes likely to be widely seen or
heard by under-eighteens unless there is editorial justification.

" Violence and dangerous behaviour

1.11 Violence, its after-effects and descriptions of violence, whether verbal or physical, must be
appropriately limited in programmes broadcast before the watershed (in the case of television) or when children
are particularly likely to be listening (in the case of radio) and must also be justified by the context.

1.12 Violence, whether verbal or physical, that is easily imitable by children in a manner that is
harmful or dangerous:

must not be featured in programmes made primarily for children unless there is strong editorial
justification;

must not be broadcast before the watershed (in the case of television) or when children are particularly
likely to be listening (in the case of radio), unless there is editorial justification.

1.13 Dangerous behaviour, or the portrayal of dangerous behaviour, that is likely to be easily imitable
by children in a manner that is harmful:

must not be featured in programmes made primarily for children unless there is strong editorial
justification;

must not be broadcast before the watershed (in the case of television) or when children are particularly
likely to be listening (in the case of radio), unless there is editorial justification.
% Offensive language

1.14 The most offensive language must not be broadcast before the watershed (in the case of
television) or when children are particularly likely to be listening (in the case of radio).

1.15 Offensive language must not be used in programmes made for younger children except in the

most exceptional circumstances.
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1.16 Offensive language must not be broadcast before the watershed (in the case of television), or
when children are particularly likely to be listening (in the case of radio), unless it is justified by the context. In
any event, frequent use of such language must be avoided before the watershed.

%" Sexual material

1.17 Material equivalent to the British Board of Film Classification ("BBFC") R 18-rating must not be
broadcast at any time.

1.18 'Adult sex material' - material that contains images and/or language of a strong sexual nature
which is broadcast for the primary purpose of sexual arousal or stimulation - must not be broadcast at any time
other than between 2200 and 0530 on premium subscription services and pay per view/night services which
operate with mandatory restricted access.

In addition, measures must be in place to ensure that the subscriber is an adult.

Meaning of "mandatory restricted access":

Mandatory restricted access means there is a PIN protected system (or other equivalent protection) which
cannot be removed by the user, that restricts access solely to those authorised to view.

1.19 Broadcasters must ensure that material broadcast after the watershed which contains images
and/or language of a strong or explicit sexual nature, but is not 'adult sex material' as defined in Rule 1.18
above, is justified by the context.

1.20 Representations of sexual intercourse must not occur before the watershed (in the case of
television) or when children are particularly likely to be listening (in the case of radio), unless there is a serious
educational purpose. Any discussion on, or portrayal of, sexual behaviour must be editorially justified if
included before the watershed, or when children are particularly likely to be listening, and must be
appropriately limited.

18 Nudity
1.21 Nudity before the watershed must be justified by the context.

139 Exorcism, the occult and the paranormal
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1.27 Demonstrations of exorcisms, occult practices and the paranormal (which purport to be real),
must not be shown before the watershed (in the case of television) or when children are particularly likely to be
listening (in the case of radio). Paranormal practices which are for entertainment purposes must not be
broadcast when significant numbers of children may be expected to be watching, or are particularly likely to be
listening. (This rule does not apply to drama, film or comedy.)

Uil azgassa. @uAn. i 30- 39

"' Television broadcasters must observe the watershed.

Meaning of "the watershed":

The watershed only applies to television. The watershed is at 2100. Material unsuitable for children should not,
in general, be shown before 2100 or after 0530.
On premium subscription film services which are not protected as set out in Rule 1.24, the watershed

is at 2000. There is no watershed on premium subscription film services or pay per view services which are

protected as set out in Rules 1.24 and 1.25 respectively.
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" 52 Conditions relating to customer interests

(1) Tt shall be the duty of OFCOM to set such general conditions (if any) as they consider appropriate
for securing that—

(a) public communications providers, or

(b) such descriptions of them as OFCOM consider appropriate,

establish and maintain procedures, standards and policies with respect to the matters mentioned in
subsection (2).

(2) Those matters are—

(a) the handling of complaints made to public communications providers by any of their domestic and
small business customers;

(b) the resolution of disputes between such providers and any of their domestic and small business
customers;

(c) the provision of remedies and redress in respect of matters that form the subject-matter of such
complaints or disputes;

(d)the information about service standards and about the rights of domestic and small business
customers that is to be made available to those customers by public communications providers;

(e)any other matter appearing to OFCOM to be necessary for securing effective protection for the
domestic and small business customers of such providers.

(3)It shall be the duty of OFCOM, in setting conditions in accordance with subsection (1), to secure so
far as they consider appropriate—

(a)that the procedures established and maintained for the handling of complaints and the resolution of
disputes are easy to use, transparent and effective;

(b)that domestic and small business customers have the right to use those procedures free of charge;
and

(c)that where public communications providers are in contravention of conditions set in accordance
with the preceding provisions of this section, the providers follow such procedures as may be required by the

general conditions.
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(4)Subject to section 55, OFCOM’s duties under subsections (1) and (3) so far as relating to
procedures for the handling of complaints are to be performed, to such extent as they consider appropriate, by
the setting of general conditions requiring public communications providers to establish and maintain
procedures that conform with a code of practice which is—

(a)applicable to the providers to whom the conditions apply; and

(b)for the time being approved by OFCOM for the purposes of this subsection.

(5)Subject to section 55, OFCOM’s duties under subsections (1) and (3) so far as relating to
procedures for resolving disputes are to be performed, to such extent as they consider appropriate, by the setting
of general conditions requiring public communications providers—

(a)to establish and maintain procedures for resolving disputes; and

(b)to secure that those procedures are, and continue to be, approved by OFCOM.

(6)In this section “domestic and small business customer”, in relation to a public communications
provider, means a customer of that provider who is neither—

(a)himself a communications provider; nor

(b)a person who is such a customer in respect of an undertaking carried on by him for which more

than ten individuals work (whether as employees or volunteers or otherwise).
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Everyone has the right to freedom of opinion and expression; this right includes freedom to hold

opinions without interference and to seek, receive and impart information and ideas through any media and

regardless of frontiers.
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