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ABSTRACT

This thesis aims to research on a loophole in section 65 bis (4) of the Revenue Code.
Without a clear rule of law, such a loophole causes problems of interpretation and boundless
discretion of tax officials. This has an adverse repercussion on the certainty and the efficiency of
taxation, and therefore causes the government the less income from taxation.

Since the number of businesses running in Thailand has been increasing in recent
years, a corporate income tax, resultantly, plays a significant role in Thailand’s economics.
As such, all of the businesses operate herein as juristic persons shall pay their taxes by complying
with section 65 bis (4) of the Revenue Code. This section, as one of the conditions concerning
with the collecting of a corporate income tax which is based on “Net Profits”, was placed as a
mean of anti-unacceptable tax avoidance from setting of price for transferring, selling, servicing
or lending between corporations which have price lower than arm’s length price. Hence, in
accordance with section 65 bis (4), the tax official shall have a power to assess the income tax
regard to arm’s length price. The said assessment is focusing on the case of transferring assets,
providing service or lending money without remuneration; or, with remuneration, providing fee,
service fee or interests in the lower price than arm’s length price without reasonable cause.

By studying the provisions under the Revenue Code together with legal taxation
rulings by the Revenue Department as well as the Supreme Court’s judgments related to section
65 bis (4) of the Revenue Code, the research finds that the exercising of the discretion of tax
officials for anti-unacceptable tax avoidance regarding to section 65 bis (4) is clearly uncertain
and ineffective. The research, consequently, studies and analyses the spirit of law of

corresponding provisions by utilizing the Doctrine of Four Canons of Taxation, Primary



Legislation and Subordinate Legislation and Abuse of Legal Form Doctrine as a mean.
In addition, the studying of foreign laws also takes place namely, the law of the United States of
America, the law of the Commonwealth of Australia and the law of Japan, in order to find a way
to resolve these arising practice problems from the outstanding section.

The research suggests that the definition of “Arm’s Length Price” and “Anti-
Unacceptable Tax Avoidance” should be providing in order to make them clear and certain.
A categorization of legal taxation rulings together with an amendment regarding their legal status
must be proceeded in order to resolve the tax officials’ discretion problem. Furthermore,
a provision relating to “Measure of Anti-Unacceptable Tax Avoidance for Transfer Pricing” shall
be prescribed separately from the general provisions of the Revenue Code for the sake of their
comprehension and enforcement. To an end, adapting the foreign laws to Thai positive laws shall
eradicate this loophole from the law and, as a result, it shall provide the certainty and efficiency

of taxation which substantially benefits Thailand’s economics as a whole.
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LT @ (The Best Method Rule) @14A211 1u Treasury Regulations Section 1.482-1(c)

Allocation of Income and Deductions among Taxpayers f11MUAI The Best Method Rule Ai® “ ...In general,
the arm's length result of a controlled transaction must be determined under the method that, under the facts and
circumstances, provides the most reliable measure of an arm's length result. Thus, there is no strict priority of
methods, and no method will invariably be considered to be more reliable than others. An arm's length result
may be determined under any method without establishing the inapplicability of another method, but if another
method subsequently is shown to produce a more reliable measure of an arm's length result; such other method
must be used. Similarly, if two or more applications of a single method provide inconsistent results, the arm's
length result must be determined under the application that, under the facts and circumstances, provides the
most reliable measure of an arm's length result...”
FuAuan http://www.ustransferpricing.com/best method rule.html
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* Section 136 AAQ3) - In this Division, unless the contrary intention appears:

... (c) a reference to the arm’s length consideration in respect of the supply of property is a

reference to the consideration that might reasonably be expected to have been received or receivable as
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consideration in respect of the supply if the property had been supplied under an agreement between
independent parties dealing at arm’s length with each other in relation to the supply;

(d) a reference to the arm’s length consideration in respect of the acquisition of property is a
reference to the consideration that might reasonably be expected to have been given or agreed to be given in
respect of the acquisition if the property had been acquired under an agreement between independent parties

dealing at arm’s length with each other in relation to the acquisition; and ...”
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Transfer Pricing Guidelines for Multinational Enterprise and Tax Administration UDIDIANT

* Taxation Rulings 1fiev IdfununlfiamamionswSemdsnsuassnini 1.

¥ msuaunanmivesuTEnnma (Tax Avoidance of Transnational Corporations) (. 72-75).
LANIAY.

* Taxation Ruling TR 92/11. Income tax: application of the Division 13 transfer pricing provisions to
loan arrangements and credit balances. Retrieved April 15, 2015, from
http://law.ato.gov.au/atolaw/view.htm?docid=TXR/TR9211/NAT/ATO/00001

*" Taxation Ruling TR 97/20. Income tax: arm's length transfer pricing methodologies for
international dealings. Retrieved April 15, 2015, from

http://law.ato.gov.au/atolaw/view.htm?Docid=TXR/TR9720/NAT/ATO/00001
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” Section 177A (1) Scheme means:
(a) any agreement, arrangement, understanding, promise or undertaking, whether express or
implied and whether or not enforceable, or intended to be enforceable, by legal proceedings; and
(b) any scheme, plan, proposal, action, course of action or course of conduct.
” Section 177A (3) Unilateral scheme means:
The reference in the definition of scheme in subsection (1) to a scheme, plan, proposal, action,
course of action or course of conduct shall be read as including a reference to a unilateral scheme, plan,

proposal, action, course of action or course of conduct, as the case may be.
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* Section 177C (1) Subject to this section, a reference in this Part to the obtaining by a taxpayer of a
tax benefit in connection with a scheme shall be read as a reference to:

(a) an amount not being included in the assessable income of the taxpayer of a year of income
where that amount would have been included, or might reasonably be expected to have been included, in the
assessable income of the taxpayer of that year of income if the scheme had not been entered into or carried out; or

(b) a deduction being allowable to the taxpayer in relation to a year of income where the whole or
a part of that deduction would not have been allowable, or might reasonably be expected not to have been

allowable, to the taxpayer in relation to that year of income if the scheme had not been entered into or carried out
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** 177D(1) This Part applies to a scheme if it would be concluded (having regard to the matters in
subsection (2)) that the person, or one of the persons, who entered into or carried out the scheme or any part of
the scheme did so for the purpose of:

(a) enabling a taxpayer (a relevant taxpayer) to obtain a tax benefit in connection with the scheme; or
(b) enabling the relevant taxpayer and another taxpayer (or other taxpayers) each to obtain a tax
benefit in connection with the scheme;

77 177D(2) For the purpose of subsection (1), have regard to the following matters:

(a) the manner in which the scheme was entered into or carried out;

(b) the form and substance of the scheme;

(c) the time at which the scheme was entered into and the length of the period during which the
scheme was carried out;

(d) the result in relation to the operation of this Act that, but for this Part, would be achieved by
the scheme;

(e) any change in the financial position of the relevant taxpayer that has resulted, will result, or may
reasonably be expected to result, from the scheme;

(f) any change in the financial position of any person who has, or has had, any connection (whether of
a business, family or other nature) with the relevant taxpayer, being a change that has resulted, will result or
may reasonably be expected to result, from the scheme;

(g) any other consequence for the relevant taxpayer, or for any person referred to in paragraph (f), of
the scheme having been entered into or carried out;

(h) the nature of any connection (whether of a business, family or other nature) between the relevant

taxpayer and any person referred to in paragraph (f).
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