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ABSTRACT

when a criminal offence is committed, the evidence plays an important role in
proving that the alleged offender or the accused person is guilty of the offence; in particular, the
oral evidence is deemed essential to the criminal proceeding. It is so because the witness helps
explain the link between each of the occurrences. The court has admitted a testimony or a
statement of the witness that is a family member of the alleged offender or of the accused person
as an evidence and relied on it for imposing a punishment to the accused person. This results in
problems such as problem of refusing to comply with the lawful writ and to come to the court, or
of giving false testimony. Also, it leads to problem of a broken family as the family member loses
trust in each other. In addition, it is a cause of crime which is a severe problem negatively
affecting the society.

In order to solve those problems, the law of Civil Law Countries, such as the French
Republic and the Federal Republic of Germany, and of Common Law Countries, such as the
United State of America and England, have a provision granting a privilege to the witness. There
is such provision even if it hinders inquiring into facts. The objective of prescribing so is to
protect Social Value which is more important than inquiring of the witness.

Having studied the aforementioned privilege, the author finds that Division V of Thai
Criminal Procedure Code (law on evidence) should be amended. The privilege should be granted
to the witness that is a family member of the alleged offender or the accused person. In doing so,
factors like political, economic, and social situations, culture, legal system, along with criminal
policy of Thailand should be taken into consideration so that the witness privilege is effectively

applied and is in conformity with the nature of Thailand.
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** Article 8 — Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right except such as
is in accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of

health or morals, or for the protection of the rights and freedoms of others.
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41 Privilege. “...3. An evidentiary rule that gives a witness the option to not disclose the fact asked
for,even though it might be relevant;the right to prevent disclosure of certain information in court,esp.when the
information was originally communicated in a professional or confidential relationship... ”

* From Evidence State and Federal Rules (p. 407), By Paul F.Rothstein, 1981.
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*" Section 52. [Right to Refuse Testimony on Personal Grounds]
(1) The following persons may refuse to testify:
1. the fiancé(e) of the accused;
2. the spouse of the accused, even if the marriage no longer exists;
3. a person who is or was lineally related or related by marriage, collaterally related to the third

degree, or related by marriage to the second degree, to the accused.
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*' Section 55. [Refusal of Information]
(1) Any witness may refuse to answer any questions the reply to which would subject him, or one
of the relatives specified in Section 52 subsection (1), to the risk of being prosecuted for a criminal offense or a
regulatory offense.
(2) The witness shall be informed of his right to refuse to answer.
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* Section 61. [Dispensing with the Oath]
The court in its discretion may dispense with administering an oath:
1. to persons who at the time of the examination have reached the age of sixteen, but are still under

the age of eighteen;
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2. to the aggrieved person, as well as to persons who within the meaning of Section 52 subsection
(1) are relatives of the aggrieved person or of the accused,;

3. if the court does not attribute special importance to the statement, and is of the opinion that an
essential statement cannot be expected even under oath;

4. in the case of persons who have been sentenced for perjury (Sections 154 and 155 of the Penal
Code);

5. if the public prosecution office, defense counsel and the defendant dispense with administration
of the oath.

* Section 63. [Privilege of Refusing to Take the Oath]
The relatives of the accused specified in Section 52 subsection (1) shall have the right to refuse to

give testimony under oath; they shall be informed of this right.



44

@ @ = I Yy o 9y a 9 ] 9
wang i gnownery madududivnuimdinglunsduninnueialdedieniieuns
< ax A A @ Ay a J o o 35
WuszuuIsinsantazfuneIunanguNRaumIANNITatlud Ay

o ] a 1 o o I

UszmadTuaalanislsznnanuiaeigr MBedniienanyaivaziduszuuy
= 1 ] a . . . . £ o A o Y
(Fen31 Msuualsziananuia lasain (Tripartite Classification) 48931 InEAMIUA 13
HanuduwusiumInLlsznnanuRaog 1 Taa L

a o 1 I~/ A v dy
dsziananuraaulszuangrmneeigdsuaauiseeniulasain e
a o A [y}

1. ANUHAYN Y INEUToUTUA TNy

2. anunatyai InynIeise Iny

3. ANUAAAY 1Ny

Aaanyazveamuinlsziananuaae iy lulssurangnueeigdsuse

) 9 @ 1 a Y Y <3| Y
U’E]ﬂ‘"l]”lﬂilg‘]/]"lcl,ﬁﬁ"lll"liﬂ%ﬂﬂq&lﬂi8Lﬂ1/]ﬂ3'liJWﬂ§nllﬂ’JTNSTEJLL?QEIIE]QIV]B]]@E]EJNL‘]JUS&TJ‘]JLLE]’J

3

o [

wiusRumMIsuiunszuWATANTanAve I M lunszuIumsgAsITueIaN

De

=
U
4

UAFUL

@ @

@139 WHNNUADVAIU WHANUDINT uazma“

=).

)
MU

Bee
e

] oA = IS 1 1 = oa/l I Qa: J
Taguaiansduiunforgioeniv 2 aiulvge Ao Juasuusnudunouno
Y o £ & < o v 9y A o
MIAUNWALITIVTIWNUHANFIY T luTunauilngruenmualmidunihnveawiinay
[ ) 1 a J a o A ' Qa:
domsuazd1snn Nuualuadnnuingngug InsuieanuAaiwiy Inyulsgmnmniu
noemsezdosduioslidemalaaiu (Juridetion d” Instruction) tWe ¥ a1aiinis laau
1 a o o o a a a g Y A J . .
noumsioInd dmsvduaounnsaniwineiaaiuniiiivesosnnsmia (Juridction de
~ S 9 oAl 9 'Y o N ° . .
Jugement) lagazimaduaunineItesaddlrenu 3 A1a AL A1AA1399 (Tribunal de Police)
d! A o a = 4 a . . d! A o a =
FINS NN WINEIAAAY INY A1atisin 1N (Tribunal Correctionnel) FINSIUIINNINYIAA
ANNAANToNINY HazAIagnYU (Courd’ Assises) FINSIUIVNNTUINNINEIAAAIIUAA
4
gnoug Iy’
) @ 4 I = o
dmsunguanmsuneiuyanaluadeigiueslszmeadiusa azlsngunsn

' ad a % o < o W
pganszuranguu1e3snasuInwe 1 simualnmaiiudiunumd iy vazd

* 90 MesuiengHuIaNYULNeIUHENg 1Y (1. 26), 108 QAN 3TOUYA, 2552, NTUNNA:
A
1AoUAAT.
* 910 SIWUNANUAYHIIGIT DT UIANWIYWTUAE (1. 7-48). Tag il 911I%, 2557,
A A
nFUNNA: Juaiuing 3.9 wiuaa.
T o “msnnsanafeign lusaniuaa.” (2505, naunaw), Tag auaa o uag.

AamIm, 11(5), W. 5-15.



45

g1aizAuInueie lded1esnineane Taem Idddaegiiissmsinauenerunangu

1 1 qa;‘ [ Qaj o A [ =3 (=) A d axqg Y
Eumﬂmmmmu"lu ANUU ﬂfd]Lﬂﬂ!“ﬂGluﬂ']ﬁﬁ‘UWfJ'luﬁaﬂjj'lu‘NllNNﬁﬂHm%ﬂLﬂullUUW‘ﬁﬁlﬁ

' 9
[ = v

a wa 1 v W 1 @ { g
malfialuanvuzinsansaiin 9niedeliTundane1u (Exclusionary Rule) Ni@au1adn

Y
9

k4 3 ~ o =\ A (A waa a Y [V a
A28 Nel wwmruaiisIsfiandidguazszilalemalnimaaueneuuang unyiia
wgealdednangyang™
1 dy =< = ) Y a Q( a AaaAa qﬂj} 3 a
luduiiegAnuidinisdvualiendnsuazansiay Mealudunsiosan
1 Y a Q{ 09;1 a a = ti! =
voaralagiunaznsldendni lurunisiioisaninineinferq Falundeign
ailszurangrIngITHs AN IveIlSuATNINGT 427 Mvuaiiesd ganulung

A J

k) % 9 a A o 9 a dyd
e e unang i lannatamodss Tesilunsaunmianuese luszuuiitedeweu
A o A 1 9 ad @ YA A v A o Y A
nnyilamusniiduaesmala aauazliminlduudedonintdooiieslaflunviiena
W@nIiang
vAa I
3.1.2.1 dszaaanudluin
~ Yy < A A o Y a 1 T Ay Y I
yanalafiauisolddomasanezi ldinannunszarunaa 18 awnsoiu
9 :JI 9 @ o 1 = Y Aa J 1 I 9YAa
wo 18 s minaudisatheaduazdinnu ladiu @amsifuneuvesdinine
) & | g <
Taaruiuazdod ludlumsueaaannumiu)®
o ° Y Ay 1 a
UszmadFuraiivualdnweruyaaalintiNaesauiuaunowinaua 1y

UszurangninedTnasananuegIdsurauIng 331 23550d09" 1103910MT TV IUAY

* MeFuIen)HINEaNHULNGIUHANG 1Y (U. 26 -27). laNIAY.
® SAUNANUAYHNIETENITAIA IO 1 WS URA (1. 289). IAUIAN.
* Article 331
(Ordinance n°® 60-1067 of 6 October 1960 Article 1 Official Journal of 7 October 1960)
(Law n® 93-2 of 4 January 1993 art 85 & 87; Official Journal 5 January 1993. in force 1 March
1993)
(Law n® 93-1013 of 24 August 15 1993 art 28; Official Journal 25 August 1993. in force 2
September 1993)
The witnesses make their statement independently from the others in the order determined by the
presiding judge.
On the request of the presiding judge. the witnesses must state their surnames. first names. age.
profession anddomicile or residence. whether they knew the accused before the events mentioned in the
referring judgment.whether they are family members or relations by marriage to either the accused or the civil

party. and at which degree. The presiding judge asks them in addition whether they are in the employment of
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one or the other. Before beginning their statements the witnesses take the oath «to speak without hatred or fear.
and to tell the whole truth and nothing but the truth». This done. the witnesses make an oral
statement. Witnesses are not interrupted in the course of their statement. subject to the provisions of article
309.Witnesses are to testify only in respect of the matters alleged against the accused. or in respect of his
personalityand his morality. ‘ﬁlﬂ http://www .legifrance.gouv.fr/
N S wUNANUN AT ANA WO 1Y RS IR (1. 290). IauIAL.
*? Article 335
(Law n° 93-2 of 4 January 1993 art 85; Official Journal 5 January 1993. in force 1 March 1993)
(Law n° 93-1013 of 24 August 15 1993 art 28; Official Journal 25 August 1993. in force 2
September 1993)
The following people may not give evidence under oath:
1° the father. mother or any other relative of the accused. or of one of the other defendants present
at and subjected to the same hearing;
2° the son. daughter or any other descendant;
3° the accused's brothers and sisters;
4° relations by marriage with the same degree of kinship;
5° the husband or wife; this prohibition endures even after a divorce;
6° the civil party;

7° children under the age of sixteen.
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otherwise provided. by the principles of the common law as they may be interpreted by the courts of the United
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