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ABSTRACT

The provisions of criminal acts always include something that the law aims to protect.
This thing does not have a form and is not an object or a person, but it is a desirable condition that
the law would like to secure from violation, which is the matter of thoughts. In the German
textbooks, this thing is called “Rechtsgut” or “legal interest.” All the legal interests which have
been raised to become legal interests in criminal law, either in the criminal code or in other
criminal laws, are considered important legal interests which are necessary for the coexistence of
human beings in the society. The offences of receiving stolen property according to the criminal
code number 357 also include a legal interest, which is the right of the property owner to reclaim
the property. As for the judgment whether an action is an offence of receiving stolen property or
not, the consideration must be done in accordance with the structure of the criminal code number
357. In case that the code is ambiguous or unclear, the interpretation of criminal law is necessary.
Such interpretation cannot apply only one principle since it may cause an error or injustice in the
explanation or supporting reason of the adjudication. However, according to the study of some
judgments of the Supreme Court regarding the offences of receiving stolen property, it is
discovered that legal interests were not included in the court’s diagnosis. Besides, some cases
were more of the word-by-word interpretation of law rather than the attempt to understand the

purpose of the law, what it aimed to protect or what the legal interest of the provision was.



Consequently, the explanations or supporting reasons of some judgments of the Supreme Court
were not in accordance with the legal theories. It may also be possible that the court actually
considered the legal interests but did not show it in written documents, which caused confusion
and misunderstanding regarding the guidelines of criminal liability of the offences of receiving
stolen property, which derived from the ambiguity of the reasons that the court applied. The most
worrisome result is that it may lead to injustice for those who receive criminal punishment.
Therefore, the diagnosis of the criminal offences of receiving stolen property must also include
the consideration of legal interests; that is, the right of the property owner to reclaim the property
must also be taken into account. The consideration should be made to see if an action impedes the
reclamation of property or makes the reclamation more difficult, and whether the reclaimed
property still has the value or serves the owner’s purpose or not. Such consideration will allow the
judgment to be made easier in the righteous manner according to legal theories, resulting in

justice in the criminal judgment procedure.
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* The Theft Act 1968, Section 22(1)

“A person handles stolen goods if (otherwise than in the course of stealing), knowing or believing
them to be stolen goods he dishonestly receives the goods, or dishonestly undertakes or assists in their retention,
removal, disposal or realisation by or for the benefit of another person, or if he arranges to do so.”.

" The Theft Act 1968, Section 34(2)(b)

goods”, except in so far as the context otherwise requires, includes money and every other

description of property except land, and includes things severed from the land by stealing.”.
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® Andrew Ashwort. Principle of Criminal Law. 5" edition. New York : Oxford University Press
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’ The Theft Act 1968. section 24(4)

“For the purposes of the provisions of this Act relating to goods which have been stolen
(including subsections (1) to (3) above) goods obtained in England or Wales or elsewhere either by blackmail or
in circumstances described in section 15 (1) of this Act shall be regarded as stolen ; and “steal”, “theft” and

“thief” shall be construed accordingly.”.
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" The Theft Act 1968. section 24(2)

“For purposes of those provisions references to stolen goods shall include, in addition to the goods
originally stolen and parts of them (whether in their original state or not),—

(a) any other goods which directly or indirectly represent or have at any time represented the
stolen goods in the hands of the thief as being the proceeds of any disposal or realisation of the whole or part of

the goods stolen or of goods so representing the stolen goods; and
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(b) any other goods which directly or indirectly represent or have at any time represented the
stolen goods in the hands of a handler of the stolen goods or any part of them as being the proceeds of any
disposal or realisation of the whole or part of the stolen goods handled by him or of goods so representing
them.”.

" The Theft Act 1968. section 24(3)

“But no goods shall be regarded as having continued to be stolen goods after they have been
restored to the person from whom they were stolen or to other lawful possession or custody, or after that person
claiming to him have otherwise ceased as regards those goods to have any right to restitution in respect of the
theft.”.

* Jonathan Herring. supra note 12. p.491.
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*' Penal Code. Article 321-1 (Ordinance no. 2000-916 of 19 September 2000 Article 3 Official
Journal of 22 September 2000 in force 1 January 2002)

“Receiving is the concealment, retention or transfer a thing, or acting as an intermediary in its
transfer, knowing that that thing was obtained by a felony or misdemeanour.

Receiving is also the act of knowingly benefiting in any manner from the product of a felony or
misdemeanour.

Receiving is punished by five years' imprisonment and a fine of €375,000.”.
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* Penal Code. Article 131-1.

* Penal Code, Article 131-3 (Act No. 2004-204 of 9 March 2004 art. 44 1 Official Journal of 10
March 2004, in force 1 October 2004) (Act No. 2007-297 of 5 March 2007 art. 64 Official Journal of the March
7,2007)

“The penalties incurred by natural persons for the commission of misdemeanours are:

1° imprisonment;

2° a fine;

3° a day-fine;

4° a citizenship course;

5° community service;

6° penalties entailing a forfeiture or restriction of rights, set out under article 131-6;

7° the additional penalties set out under article 131-10 ;

8° the penalty-repair.”.
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