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ABSTRACT

This study is about how individuals consent or withdraw consent to sexual intercourse
that is often consisting of unwanted intercourse accomplished by means of force or fear. The extent
of consent regarding Rape of the provision 276 the Criminal Code of Thailand that has unclear
about definition of withdrawal consent given by a person, which impacts a consideration of fact in
the trial and It is hard to prove by The burden of proof thus, The state or a complainant has to prove
lack of consent beyond reasonable doubt. The lack of consent may result from either forcible
compulsion by the perpetrator or an incapacity to consent on the part of the victim. The research
analyzes and compares the extent of consent between Thailand laws and international laws.

The author suggests to amend the provisions in the Criminal Code of Thailand about a
scope of the offense of rape including withdrawal consent, a presumptions of law and presumptions
of fact. In cases where defendant claims a reasonably believe that she consents as a defense, the
defendant has the burden to prove the incapacity or any circumstance by a preponderance of the
evidence.

As the suggestions, the author has taken the principles of international law, including
the UK, USA and Germany with the provisions found a similar and different to modify the laws of
Thailand to solve problem of sex crimes. This is to be useful in the development and improvement

of Thailand laws in accordance with the society provides a more complete and up to date.
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' From “Rape Without Consent”, by Tadros, V., 2006, Oxford Journal of Legal Studies, 26 (3), 516.
? Sexual Offences Act 2003 Section 76
Conclusive presumptions about consent.
(1) If in proceedings for an offence to which this section applies it is proved that the defendant did the relevant
act and that any of the circumstances specified in subsection (2) existed, it is to be conclusively presumed
(a) that the complainant did not consent to the relevant act, and
(b) that the defendant did not believe that the complainant consented to the relevant act.
(2) The circumstances are that
(a) the defendant intentionally deceived the complainant as to the nature or purpose of the relevant act;
(b) the defendant intentionally induced the complainant to consent to the relevant act by
impersonating a person known personally to the complainant.
* From “The Concept of Consent under the Sexual Offences Act 2003”, by Elvin, J., 2008, Journal of

Criminal Law, 72 (6), 520.
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* From Sex Offenders and the Internet (p. 80-81) by Howitt P.and Sheldon, K, 2007.
* Sexual Offences Act 2003. Section 1
“(1) A person (A) commits an offence if—
(a) he intentionally penetrates the vagina, anus or mouth of another person (B) with his penis,
(b) B does not consent to the penetration, and
(c) A does not reasonably believe that B consents.
(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any
steps A has taken to ascertain whether B consents.
(3) Sections 75 and 76 apply to an offence under this section.
(4) A person guilty of an offence under this section is liable, on conviction on indictment, to imprisonment for

life.”
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® Sexual Offences Act2003. Section 2
“(1)A person (A) commits an offence if—

(a) he intentionally penetrates the vagina or anus of another person (B) with a part of his body or
anything else...”

" From Blackstone's Criminal Practice 2012 (p. 307), by Hooper, A., 2012.
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® Sexual Offences Act 2003. Section 3
“(1) A person (A) commits an offence if—

(a) he intentionally touches another person (B),

(b) the touching is sexual,

(c) B does not consent to the touching, and

(d) A does not reasonably believe that B consents.
(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any
steps A has taken to ascertain whether B consents.”

’ From Criminal Law (p. 349) by Card, R., 2012.

' Blackstone's Criminal Practice 2012 (p. 310). Op.cit.
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""" Sexual Offences Act 2003. Section 4
“(1) A person (A) commits an offence if—
(a) he intentionally causes another person (B) to engage in an activity,
(b) the activity is sexual,
(c) B does not consent to engaging in the activity, and
(d) A does not reasonably believe that B consents.
(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any
steps A has taken to ascertain whether B consents.
(3) Sections 75 and 76 apply to an offence under this section.
(4) A person guilty of an offence under this section, if the activity caused involved—
(a) penetration of B’s anus or vagina,
(b) penetration of B’s mouth with a person’s penis,
(c) penetration of a person’s anus or vagina with a part of B’s body or by B with anything else, or
(d)penetration of a person’s mouth with B’s penis, is liable, on conviction on indictment, to

imprisonment for life...”
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" Criminal Law (p. 349). Op.cit.

" Sexual Offences Act 2003.

Section 74 “Consent” For the purposes of this Part, a person consents if he agrees by choice, and has
the freedom and capacity to make that choice.

14 Regina v Olugboja [1982] QB 320, (Court of appeal).
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** Sexual Offences Act 2003. Section 74

“For the purposes of this Part, a person consents if he agrees by choice, and has the freedom and
capacity to make that choice.”

' From “The Concept of Consent Under The Sexual Offences Act 2003”, by Elvin, J. 2008. Journal
of Criminal Law, 72 (6), 522.

" Tbid.

** From “Alcohol-related Rape Cases: Barristers’ Perspectives on the Sexual Offences Act 2003 and
Its Impact on Practice”, by Gunby, C., Carline, A. and Beynon, C., 2010, Journal of Criminal Law, 74 (6), 580-

582.
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" From “Rape Without Consent”, by Tadros, V., 2006, Oxford Journal of Legal Studies, 26 (3), 525-
526.

*® From “The Case for a Rational Reconstruction of Consent in Criminal Law”, by Elliott, C. and De
Than, C., 2007, Modern Law Review, 70 (2), 240.
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* Sexual Offences Act 2003. Section 75

“Evidential presumptions about consent
(1) If in proceedings for an offence to which this section applies it is proved—

(a) that the defendant did the relevant act,

(b) that any of the circumstances specified in subsection (2) existed, and

(c) that the defendant knew that those circumstances existed, the complainant is to be taken not to
have consented to the relevant act unless sufficient evidence is adduced to raise an issue as to whether he
consented, and the defendant is to be taken not to have reasonably believed that the complainant consented
unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed it.

(2) The circumstances are that—

(a) any person was, at the time of the relevant act or immediately before it began, using violence
against the complainant or causing the complainant to fear that immediate violence would be used against him;

(b) any person was, at the time of the relevant act or immediately before it began, causing the
complainant to fear that violence was being used, or that immediate violence would be used, against another
person;

(c) the complainant was, and the defendant was not, unlawfully detained at the time of the relevant
act;

(d) the complainant was asleep or otherwise unconscious at the time of the relevant act;

(e) because of the complainant’s physical disability, the complainant would not have been able at the
time of the relevant act to communicate to the defendant whether the complainant consented;

(f) any person had administered to or caused to be taken by the complainant, without the
complainant’s consent, a substance which, having regard to when it was administered or taken, was capable of
causing or enabling the complainant to be stupefied or overpowered at the time of the relevant act.

(3) In subsection (2) (a) and (b), the reference to the time immediately before the relevant act began is, in the
case of an act which is one of a continuous series of sexual activities, a reference to the time immediately before

the first sexual activity began”.
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* German Criminal Code. Section 228

“Whosoever causes bodily harm with the consent of the victim shall be deemed to act lawfully unless
the act violates public policy, the consent notwithstanding.”

*“ From Criminal Law: A Comparative Approach (p. 468), by Dubber, M.andHérnle, T., 2014.

* Ibid.

* From Prosecutorial discretion in Germany's Rechtsstaat : varieties of practice and the pursuit of

truth (p. 193-195), by Boyne, S.M., 2007.
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* German Criminal Code (Strafgesetzbuch) Section 177
“(1) Whosoever coerces another person

1. by force;

2. by threat of imminent danger to life or limb; or

3. by exploiting a situation in which the victim is unprotected and at the mercy of the offender, to
suffer sexual acts by the offender or a third person on their own person or to engage actively in sexual activity
with the offender or a third person, shall be liable to imprisonment of not less than one year.
(2) In especially serious cases the penalty shall be imprisonment of not less than two years. An especially
serious case typically occurs if

1. the offender performs sexual intercourse with the victim or performs similar sexual acts with the
victim, or allows them to be performed on himself by the victim, especially if they degrade the victim or if they
entail penetration of the body (rape); or

2. the offence is committed jointly by more than one person...”
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* German Criminal Code (Strafgesetzbuch) Section 178 “Sexual assault by use of force or threat of
force and rape causing death

If the offender through sexual assault or rape (section 177) causes the death of the victim at least by
gross negligence the penalty shall be imprisonment for life or not less than ten years.

* German Criminal Code (Strafgesetzbuch). Section 179

“(1) Whosoever abuses another person who is incapable of resistance

1.because of a mental illness or disability including an addiction or because of a profound
consciousness disorder; or

2.is physically incapable, and by exploiting the incapability to resist engages in sexual activity with
the person or allows them actively to engage in sexual activity on his person shall be liable to imprisonment
from six months to ten years.

(2) Whosoever abuses a person incapable of resistance (subsection (1) above), by inducing the person,
under exploitation of the incapability of resistance, to engage actively in sexual activity with a third person or to
allow a third person to engage in sexual activity with them, shall incur the same penalty.

(3) In especially serious cases the penalty shall be imprisonment of not less than one year.

(4) The attempt shall be punishable...”
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From The legal process and victims of rape (p. 225), by Bacik, 1., Maunsell, C. and Gogan, S.,
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From “Sexual Abuse of Children Abroad — A German Perspective on the Antalya Case”, by

Kirchner, S., 2007, German Law Journal, 8, 778-779.
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