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ABSTRACT 

 
Many factors lead to a miscarriage of justice in the official inquiry stage in Thailand; 

for example, an unbalanced and ineffective investigation system, the collection of evidence by 
inquiry officials aimed at incriminating anyone rather than the alleged offenders, the injured 
person maliciously giving false statements to inquiry officials or misleading them about the 
alleged offender. There have even been cases where an inquiry official has acted incautiously and 
wrongfully by coercing, inducing, compelling and committing acts of violence against alleged 
offenders in order to force them to confess, including perjuring themselves by giving untrue 
evidence against them. 

Apart from the above-mentioned factors, another important factor leading to the 
miscarriage of justice is ?an ineffective system of judicial administration@. In other words, it is 
not the case that inquiry officials intend to act incautiously or negligently, but they focus on 
exercising their legal rights within authority. However, these rights affect the liberty of the 
alleged person to the extent that they are severely damaged. In this case, the alleged offenders are 
not protected by the Act on liability for the wrongful act of official B.E. 2539. 

Such a miscarriage of justice affects many alleged offenders who are mistakenly 
brought into an unfair judicial system that causes them injury from being held in custody during 
the inquiry stage for a period of up to 84 days. This has a devastating effect on their lives, bodies 
and minds, as well as the relationship within their families, including their reputation. As a result, 
the official involved should be held responsible for paying compensation to those who are found 
to have not been involved in committing any crime, but who have suffered from mistakes made 
by the official inquiry. 
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Nowadays, there are two laws related to this issue, the first of which is the 
Constitution of the Kingdom of Thailand B.E. 2540, according to Article 40 states that  

?A person shall have the rights in judicial process as follow; 
(5) An injured person, defendant, and witness in criminal case have the right to 

protection, necessary and proper assistant from the state. Emolument, compensation and essential 
expenditure shall be governed by the provision of law.@ 

The second is the Damages for the Injured Person and Compensation and Expense for 
the Accused in a Criminal Case Act, B.E. 2544 (2001), which directly prescribes the conditions to 
remedy wrongfully-alleged offenders. This Act allows compensation to be paid only in the cases 
involving the public prosecutor. According to section 20 states that  

?The accused who is entitled to compensation and expense under this Act shall: 
(1)  be the accused prosecuted by the public prosecutor; 
(2)  being in custody during trial; and 
(3)  not being the person who committed the offense upon clear evidence and the 

charge has been withdrawn during trial or the final judgment of such case stating that the fact to 
the case is conclusive that the accused is not the person who committed the offense or such act is 
not an offense. 

If, in the case where there are many accused person and any of such person has died 
before the final judgment has been made, the committee has determined the compensation and 
expense to be paid for the accused that still alive and such circumstance related to the nature of 
the offense, the death accused shall entitle to the compensation and expense under this act. 

From this section, it seems that Thai law currently makes no provision for remedy in 
the inquiry stage; therefore, compensation cannot be paid in cases of miscarriage of justice at the 
stage of an official inquiry, which is extremely unfair for alleged offenders. Thus, it is essential to 
revise the Thai criminal compensation law and evaluate measures in other countries{ law to 
provide a model for the Injured Person and Compensation and Expense for the Accused in 
Criminal Case Act, B.E. 2544 (2001) by focusing on making compensation available in the 
inquiry stage to alleged offenders who are confined to jail during the investigation process. This 
will improve Thailand{s criminal judicial process, as well as certifying the liberty of alleged 
offenders. The amended provisions will comply with Article 40 of the Constitution of the 
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Kingdom of Thailand B.E. 2540 regarding the rights of alleged persons, as mentioned above. 
Moreover, it will be fair for alleged offenders who suffer from a miscarriage of justice in the 
inquiry stage in the future. 
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"���/����กก�����ก��

                                                           

 18  ��)���
�1��/����$������ก�*�� (	��;�ก��$ 2550 
�
�� 40(5) �����
���� C01%"���/�� 01%
%��/� 
�&�"�� ���(���#��-����� 
������*-%������
�	%
����������
$���"/� �����&�"�4����"/
���
��ก��)              
�������
����� ����-��� ������#$%��������&�"�4�#/%"�4�*�
�
���ก2/
�������
�.E  
 19  (����$�����
����
�����01%"���/�� �������-���������#$%�����ก��&�"��#��-����� (.;. 2544 

�
�� 20 �����
���� C�&�"�����
������*-%�������-���������#$%����
�
(����$�����
���6 
%�� 
  (1) "�4��&�"������1ก-&�"����-�,-�(��ก������ก�� 
  (2) �1ก�	
'��#���/����ก��(�������-� ��� 
  (3) ���ก8/��ก)��$�-"������&�"��
�*-%"�4�01%ก���&����
0�-���
�ก�����QR��#� ��/����
-&�"����-� /� ����ก8
�
�&�(�(�ก������:�����	-#��-���6����'%�"�5�����QS�"�4��	
���� �&�"��
�*-%"�4�01%ก���&�
���
0�-/� �ก��ก���&�'���&�"��*
�"�4����
0�- 
  #��-����
��&�"��/����� �&�"����#-�:��ก����

��ก���
��&�(�(�ก���:�����	- ������ก��
ก��
"/5��
�����������-���������#$%����#/%�ก��&�"��� ��������
� $���
��1��%�"�4�"/
	��1�#���ก����-� �&�"������:��ก�
���

����6�
������*-%�������-���������#$%����
�
(����$�����
���6*-%-%��.E 
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�	
����
���0�-(��-#�$�6�(��ก��������� �:�"/5���������;:ก���:�
�
�ก��"������01%
%��/����
����	
/� �'����*-%������
"���/����กก�����ก���	
����
���0�-(��-#�$�6�(��ก��������� 
"( ��"�4�/��ก���ก��#/%�	���*-%���ก���	%
�������"������
�
ก2/
��#�
�
�)��"-���ก��               
�	ก'�6�
��'��ก��-&�"����-�����   
 
1.2  ������ ����!���ก	 #$ก%	 

1. "( ��;:ก���:������- �M�2� ����=��ก�� ���
�
�ก��
�
ก2/
��#�ก���	%
���������
'��01%
%��/�����&�"�����"ก�-��กก�����ก���	
����
���0�-(��-  

2. "( ��;:ก���:��S�/�ก��#$%
�
�ก��"���������
"���/��#/%�ก�01%
%��/�����&�"�����"ก�-
��กก�����ก���	
����
���0�-(��-
�
ก2/
��'��*�� 

3. "( ��;:ก���:�
�
�ก��01%"���������
"���/��#/%�ก�01%
%��/�����&�"������1ก-&�"����-�����
���"ก�-��กก�����ก���	
����
���0�-(��-
�
ก2/
��*��"�����"����
������"�; 

4. "( ��;:ก���:�������#�ก��������	��ก%*'ก2/
��#/%��-��%��ก���������
�'��
��)���
�1�#�"� ���'��ก���	%
�������"������01%
%��/����"ก�-��กก�����ก���	
����
���
0�-(��-#�$�6�(��ก��������� 
 
1.3  �

�'(	����ก	 #$ก%	 
  
�
�ก��#/%��)"�4�01%"������,-�ก����������-���#/%�ก�01%
%��/����*-%������
"���/��
��กก�����ก���	
����
���0�-(��-#�$�6�(��ก���������� �"�4�/��ก���
�	
����
�������
�������"�;#/%ก����
��� ,-�/��กก��-��ก�������ก8��1�#�ก2/
������-���#��-�����'��
���"�;���"-� ��������)"ก�/����
�:���"����+��#�ก�������	
����
'�����"�;����	U� -����6�
"( ��"�4�ก��"���������
"���/������ ����
"�4����
#/%�ก�01%���
�*-%ก���&����
0�-���
ก"�4�"/� ��
'��ก�����ก���	
����
���0�-(��-#�$�6�(��ก���������'�����"�;*�� �:�"/5����������&�

�
�ก��"���������
"���/��-��ก����
������
�*�%#�(����$�����
����
�����01%"���/�����              
����-���������#$%�����ก��&�"��#��-����� (.;. 2544 ,-�ก&�/�-"� ���*'��������-���#/%�ก�
01%
%��/�����1ก����	
/� ��1ก'��#���/����ก�����������(��ก������ก��
��&�����*
�QR��
"� �����ก
�(���/��ก)��"(���(����"$ ��*-%����	���-��ก����
�*-%ก���&����
0�-���*
�*-%"�4�
01%ก���&����
0�-  
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1.4  ���������ก	 #$ก%	�'*�+ 
 �������(���V�����6
	��;:ก���:�/��ก���ก�������"���+�(���
�
�ก�����ก2/
��#�
ก���	%
�������"������01%
%��/�����1ก����	
/� ��1ก'����*-%������
"���/�����"ก�-��ก
ก�����ก���	
����
���0�-(��-#�$�6�(��ก������������(��ก������ก��
��&�����*
�QR��
"� �����ก
�(���/��ก)��"(���(����"$ ��*-%����	���-��ก����
�*-%ก���&����
0�-������ก8#�
(����$�����
����
�����01%"���/���������-���������#$%�����ก��&�"��#��-����� (.;. 2544 
,-�;:ก��"�����"����ก��ก2/
������-���#��-�����'�����"�;���กM� ����	U� ��������)
"ก�/�� ������"-� "( ����*-%�����:�ก���	%
���������"���+�('�����$�$�01%����	���<���

�
�ก��"���������
"���/�����"ก�-':6� 
 
1.5  �'-�.�	��'�ก	 #$ก%	�'*�+ 
 ก��;:ก���������(���V�����6#$%����ก��;:ก��,-�ก�������"�ก�����6�+���*�� ���
+���
������"�; 
����ก2/
�������"����
���O ���"ก����'%�����ก��ก��;:ก��������ก������� 
�������(��� �����
�����$�ก�����"ก����'%�� ��
�:��/���'%�
1���ก���"
���"�5
 "( ���&�ก��
��"����/� ���"����/����"�������������ก%*'�S�/�
��*� 
 
1.6  � �0+1�!����	.�2	*�3.4 ��  
 1. "( ��#/%�����:������- �M�2� ����=��ก�� ���
�
�ก�����ก2/
��#�ก���	%
����           
�����"���'��01%
%��/�#�ก��-&�"���ก�����ก���	
����
�������  
 2. "( ��#/%�����:��S�/�ก��#$%
�
�ก��"���������
"���/��#/%�ก�01%
%��/�����&�"�����"ก�-
��กก�����ก���	
����
���0�-(��-#�$�6�(��ก���������
�
ก2/
��'��*�� 
 3. "( ��#/%�����:�
�
�ก��01%"���������
"���/��#/%�ก�01%
%��/�����&�"�����"ก�-��ก
ก�����ก���	
����
���0�-(��-#�$�6�(��ก���������
�
ก2/
��*��"�����"����
������"�; 
 4. "( ��#/%�����:�������#�ก��������	��ก%*'ก2/
��#/%��-��%��ก���������
�                
'����)���
�1�#�"� ���'��ก���	%
�������"������01%
%��/����"ก�-��กก�����ก���	
����
                 
���0�-(��-#�$�6�(��ก��������� 
��-��"( ��#/%01%���*
�*-%ก���&����
0�-���*-%������
"���/��
��กก�����ก���	
����
���0�-(��-*-%���ก��"������,-�
�
�
�)��"-���ก��#��	ก'�6�
��'��ก��
-&�"����-�����   
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����� 2 

����'.5�ก	 ��4
� ���'�-'6���784�4���	����ก'.*	กก ����ก	 +��'-  
 
���7'.9�	.5�1�:�9��ก�	������� 

 
 ก�����ก���	
����
���0�-(��-#�$�6�(��ก���������*-%��%�����
"���/��#/%�ก�            
01%����	���<���
ก"�4�"/� ���&����
�ก ��ก��กก������/�������"( ��'��-
%�"/
	���"�4��S����'��
���
0�-(��-#/%/
-��6�*���%� 
�
�ก��"������#/%�ก�01%����	���<���*-%������
"���/��ก5"�4�����
�&���������)(:��ก���&�"( ��� ����
"�4����
#/%�ก�"/� ��'�����
0�-(��- -����6�#�����6��*-%
�&�ก��;:ก���:�/��กก��-&�"����-�������
��6�������
��-#�ก���	%
���������'��01%
%��/�              
���"ก�-��กก�����ก���	
����
���0�-(��-#�$�6�(��ก��������� 
 
2.1  ���กก	 .�	��'��.��	�	 
 �-�
���0���
�ก��-&�"����-�����"�4�"� ���'��"�ก$����������1�ก��ก��-&�"����-�         
����(�������กก��*
���ก ,-�"
 ��
�ก��ก���&����
0�-����"ก�-':6�"�ก$���"�4�01%-&�"���
�-�����-%��
�"�� "���ก��� /��กก��-&�"����-�����,-����$�$� 
��
�"
 ��������������

"����������*��&�#/%������
��--��ก����"����������
�
*�-%�� ,-�"/5����ก��-&�"���ก��,-�
"�ก$�-%��ก�� 
���ก���"�4�ก���ก%��%��-���K:��*
�
�/��ก"ก�f����������������"ก�-���
       
*
��	
����
1 ���ก��ก��#����ก������
0�-���*-%ก���&�':6���ก��ก��
�0�ก����,-�
��
��
��
01%"���/����%����
�0�ก����
�����
����	'"�����%��#�����
/� ���) -%��"/
	��6�:�"ก�-/��กก��
-&�"����-�����,-���)':6�2  
 2.1.1 ก��-&�"����-�����,-����$�$� (Popular Prosecution)  

/��กก��-&�"����-�����,-����$�$�"�4�/��ก���"ก�-':6�ก���/��กก��-&�"����-�����
,-���) ,-�
�������
��-������$�$��	ก��
������QR���-�����,-�*
�
%���&��:������"�4�
01%"���/��#����
0�-��6�/� �*
� ��6���6"(���� �������$�$��	ก��
�/�%������ก�����
���"�����%��

                                                           

 1  ����� #�/��. (2550). ���กก������������� ��!���"�#� $�%���4 1. /�%� 31. 
 2  ��;���� V�
�;�ก-���ก��. (2553).  5��ก� � ��("�B��32$ก�4��ก��!7�(�4'.�%CD"',"',"'�2�ก'�2
"��ก� . /�%� 8. 
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'������
 "
 ���-�����"�4�"� ������
�0�ก����
��������
�:�"�4�/�%����'�����$�$��	ก�������
�R��ก������������
ก��ก���&����
0�-#��	ก'�6�
��'��ก�����ก��3 
�
/��กก����6        
"
 �����$�$���/�:��QR���-�����ก�����$�$���ก��/�:�� 01%QR��ก��01%�1กQR���-���
������       
"���"���
ก�� -����6�ก��-&�"����-�����,-����$�$� �:�"�4�"� ���'��ก��
���1%��/�����1����
���      
*
�
���*���กก��-&�"����-��(��4  
 /��กก��-&�"����-�����,-����$�$�"ก�-':6����6���ก#����"�;���กM� �����*�ก5-�
#�����8���
����$�$�����#/����*
�QR���%��-&�"����-�-%��
�"�� /�ก�
���#/%"�%�/�%����
&����
"�4�01%� ��QR���-�
��;����� K:��ก��-&�"����-�����������$�$�-��ก��������1�+��#
%ก������	

'�� Director of Public Prosecution (D.P.P) ,-�#����
0�-����&����"$�� ���
0�-#�ก��������	�
$���"/� �#/%�	���� ��m����
�� /� �ก��ก������� /� �ก��
�-�����"�%�(��ก��� "�4�
%� 
���$�$�/� �"�%�/�%����
&��������
���QR���-�*-%ก5
��"
 ��*-%�����	��
��ก Director of Public 
Prosecution (D.P.P) ก������#����ก��� Director of Public Prosecution (D.P.P) ��"'%�
�-&�"��� 
�-�����"��5 
  ก��-&�"����-�����,-����$�$�'�����"�;���กM�
�'%��&�ก�-/������ก�� "$�� 
ก��������$�$�*
�
����
��
���#�ก��"'%��:��������/�(���/��ก)��"( ��(��1������
0�-'��
�&�"����
��6��S�/�-	�(����'��
&����#�ก��QR���%���-� �&�#/%#��P �.;. 1985 ���"�;���กM�*-%
ก��
�6� The Crown Prosecution Service (CPS) ':6�"( ���&�/�%�QR���%���-�
��;�����#/%�&�����&�
�ก�
&����#�ก��-&�"����-�����,-�����*� �
�ก����6�ก��QR���-�'�����กM�ก5
�*-%
�������
��-
���"�4�ก��-&�"����-�����,-���)�
������#-  
 2.1.2  ก��-&�"����-�����,-���) (Public Prosecution)  
 /��กก��-&�"����-�����,-���) 
�/��กก����� ก��ก���&����
0�-"�4�ก��ก���&�        
���
"���/��
������
����&�������
����	''��������
K:����)
�/�%����
%���ก�Sก����ก�� -����6�
�:�� ������)"�4�01% "���/��
��ก�����
�01%ก���&����
0�-�	ก�-������)
�/�%����-&�"����-�����                  
0���"�%�/�%����'����)K:��*-%�ก� (��ก������ก������&�/�%����������QR���%��,-�
�
&�����&�/�%����

                                                           

 3  ����� #�/�� ก "��
"-�
. /�%� 31. 
 4  ���
 � ��� ก (2549). ก������������� ��!���"�#�. /�%� 60. 
 5  ���$�� (������-��)�. (2548). �����,"'= 5/�/232ก� �7�$2�2!��"�#�!���)��$ก�4��ก��
(�4'6���&"�. /�%� 6. 
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"�4�01%$���(��ก������ก��#�ก��-&�"���ก��-��ก���� ,-����"�;���#$%/��กก����6 *-%�ก� ���"�;
"���
�� ��������)T����";� "�4�
%�6 
 ก��ก���&����
0�-#����ก���������0�ก����
�����$�$��&�#/%ก��-&�"����-�
����*
���
���
�-����'�����$�$�01%���*-%������
"- �-�%��"���/����ก*�*-%7 -����6�                    
#����"�;"���
���:������
#/%���$�$����*-%������
"���/����
���-&�"����-�����
��01%ก���&�
���
0�-*-%#����)�����
0�-"$�� ���
0�-)���	ก�	ก8 /� �#����"�;����	U�#/%01%"���/��
������
QR���-�����*-%"V(�����
0�-
������
��/� ����
0�-�����
���
 /� �#���������)T����";�
�
%�����)��*
������
#/%01%"���/��QR���-�����*-%,-�
���
�ก5
�'%�0������,-�#/%01%"���/��
��
���� ��QR���-��(�����"ก����"� ���ก��ก��-&�"����-�����*-%9  
 /��กก��-&�"����-�����,-���)"ก�-':6����6���ก#����"�;���+��( 6��	,�� ,-�*-%���
�����(�
���กก��$&������
'��������ก�,�
�����;�����;��������
���ก��,�
��������ก       
����&�����*
����
�#$%#�ก��-&�"����-����� K:������-��ก����*
�*-%
�ก��������ก/�%����           
ก��������QR���%�����
�-����-���ก��กก�� ���0�#/%01%*
����
��&����#�ก��
�������%�/�
���
�����
�"(���01%"-��� "�4�"/
	#/%01%*
����"ก�-��
�#�ก���&�/�%����*-%�������ก��ก��*
�*-%
�
����ก��
����������-	�ก���8���
�/�%����'��01%*
������ก+����ก �&�#/%01%�1ก*
����ก���"�4�
��
�	�/��ก��K�กQ�ก '%��ก(����-��ก�����&�
�K:��ก����
������ก��"( ��#/%01%�1ก*
����                       
������+�( ,-�+��/������
�ก���8���
�T����";�*-%"ก�-/��กก��-&�"����-�����,-���)�
��#/
�':6�K:��
/��กก��-��ก����*-%��������(�
���ก������
��-������ 01%ก���&����
0�-����"�4�01%ก���&�
���
0�-
����)-%�� -����6���)�:�
�/�%����-&�"����-�����ก��01%ก���&����
0�-(�%�
��6���-/�
(���/��ก)�������,��-%��
�"��10 K:��������
��--��ก�������0�,-�
��
��ก��-&�"���
�-�����'����)�������ก�
���O #�ก�����ก���	
����
��
%�����

 �ก��"( ���%�/����
����            
#��-� �&�#/%"�%�/�%����'����)��
����%�/����
���������ก�%��'���11  

                                                           

 6  ����� #�/�� ก "��
"-�
. /�%� 33. 
 7  ก�ก���� "����
,�+��. (2542). ก� �7�$2�2!��"�#�-��"'!	ก $"ก/2. /�%� 21. 
 8  ���ก��� ก����/�
. (2542). (����32ก� CD"'!��"�#�,"'$"ก/2. /�%� 62 
 9  ��;���� V�
�;�ก-���ก��. "��
"-�
. /�%� 10. 
 10  �	' "��	�����, (�,� ��� ����*ก������, /���. (2510).  5��"��ก� 6�59����� . /�%� 34. 
 11  ��;���� V�
�;�ก-���ก��. "��
"-�
. /�%� 11. 
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 �&�/���ก��-&�"����-�����'��*�� ก2/
��ก&�/�-#/%"�%�(��ก���'����)"�4�01% 
-&�"���ก��
��-ก�����ก��(�������-� �����*�ก5
�
���$�$�"��ก5
������#��������"$�� 
ก���%���	ก'�/� �ก����,�� ก��QR���-� "�4�
%�  
 ก��-&�"����-�����"���

%�-%��ก��ก����/���� 
��	���ก���&����
0�-ก2/
������
-%������ก���%���	ก'�/� �ก����,��
��"�%�(��ก���"( ��#/%"�%�(��ก���"���
-&�"����-� K:��� �"�4�
����ก��"� 6��
%�'�����$�$�#�ก��"'%��1�ก�����ก���	
����
 /�����ก��ก��6���"�4�ก��
-&�"����-�����#�$�6�"�%�(��ก���"$�� ก��� ���� ก�������� ��ก������(��ก������ก��
��&�����
QR��/� �*
�QR���-�
��;�� �����*�ก5-�#�ก������(��ก������ก��
��&�����*
�QR���-�
��;�� ก2/
��
����(���������
����'��*��ก5*-%
���0�������#/%01%"���/����
���QR���%��-&�"����-�����
-%��
�"��*-% ,-��	��������
������QR���%���-�����*-%��
%��"�4��	������*-%������
"���/����ก
ก��ก���&����
0�-������� /� �"�4��	������ก2/
��#/%�&����-&�"���ก�����01%"���/��"�����6� 
���$�$�,-�����*�*
�
��&����QR���%���-����� -����6��:����ก����*-%���ก��-&�"����-�����'��
���"�;*��"�4�ก��-&�"����-�����,-���) �
�
�'%��ก"�%�#/%"�ก$�
������QR���%���-�����*-%
"V(��ก���*-%���
"���/����กก��ก���&����
0�-��6�12 
 
2.2  ���กก	 .�	��'��.��	�	����*4	9��ก�	� �(     

ก��-&�"����-�����#�$�6�"�%�(��ก��� � � ก��-&�"����-�������6����'��"�%�(��ก���
ก���� ��QR��K:��"�4�ก�����ก�����
�0�,-�
��
���&�������
�ก��"ก�-��$��ก��
��
�:����

0�-(��-'��ก�����ก���	
����
#�$�6�(��ก��������� "� �����ก"�4�ก�����ก�����"ก����'%��
,-�
��ก��ก���&�
���	���"'%��1�ก�����ก���	
����
���
�ก��#$%
�
�ก��������
���O ���ก����

�������"���+�('�����$�$����01%����	���<����1ก-&�"����-����� 
 �	���/� �����ก����
������,-�
��
��ก��-&�"����-�����#�$�6���6*-%�ก� (��ก���
���������(��ก������ก�� -����6�#�/��'%���6��*-%�&�ก��;:ก���:������ก��#$%�&�������              
ก���8���
�/�%���� '��(��ก��������� ���(��ก������ก��K:��
������"���--����6 

                                                           

 12  ����� #�/�� ก "��
"-�
. /�%� 32 N 33. 
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 2.2.1 ก��-&�"����-�����#�$�6�(��ก��������� 
 
&����
�+��ก�������1�#����
���0�-$�������ก�%��'���,-�+��ก��/��ก� � ก��������#$%
ก2/
�������ก�����
���-+��#�$���
������(�����'�����$�$� K:��/�%����,-�
��'��      
ก��������#$%ก2/
�� � � ก��� �������ก���������-�����13   
 ก��� ���� ���ก	
 ������ ��������
(���/��ก)��
���O ���"ก����'%���ก��-�� �
"�4�/��#��&����#�+��ก��'��ก�����ก���	
����
#�$�6�ก���QR�� ,-�'�6�
��'��ก��������
� �"�4�'�6�
�������
�	ก'�6�
��'��ก�����ก���	
����
#�$�6���6"'%�*�%-%��ก�� ก��������"�4�
ก�������
�����"���-'���-�����&�#/%ก��'���	กTU�����"ก����'%�� ��6���ก01%"���/�� 01%
%��/����
(�����-�&�"�4��&�������#/%(��ก������ก��"( ���&�*��1�ก�����ก��QR���%��-&�"����-�
��
01%ก���&����
0�-
��*�14 
 ก��� ����������"�4�ก���������ก���8���
����'��
&����#�ก��"�������/�
"� ���������'%�"�5�����
���O "ก����ก����$��ก��
 ,-��&���� C� ����E15 ��� C������E16                
"�4��&����
����
/
��
���ก���
�
����
"ก����(��ก�������
�ก#�����8���
�  
 ก��� ����"�4�"� ���'��ก����ก�����
���"�����%��K:����
����&�*-%ก������         
/���ก��ก���&����
0�- ����ก����������ก���&�*-%
��"
 ��ก��ก���&����
0�-"ก�-':6���%�17 
 ก.  ���
/
��'��(��ก���������  
 "�%�(��ก������
��&�������/�%����������*
�*-%�&�ก�-"V(��"�%�(��ก������
��&����
�

���
��ก2/
������(���������
����"�����6�18 �
�#/%/
�����
��
�:�(��ก������
��&�������

                                                           

 13  
/����������	,'������
�����$. (2540). $"ก(� = 5ก"�ก� ("2/����/� ก� � ��� '�2�����  �.  
/�%� 151. 
 14  �&���กก��ก���	
����
. (2552). ก 5��2ก� �����  ���'"�#�.��:E���= 5/�/2. /�%� 19 N 20. 
 15  ���
��ก2/
������(���������
���� 
�
�� 2(10) Cก��� ����E /
���:� ก������/�'�"�5�
�������/��ก)��K:��(��ก���TU���ก����/� �
&����*-%�8���
�*�
�
�&����/�%���� "( ����ก�����
����	'
"�����%��'�����$�$� ���"( �����������"���-�/��ก��ก���&����
0�-. 
 16 ���
��ก2/
������(���������
���� 
�
�� 2(11) �����
���� Cก��������E 
�
���
��
ก2/
������(���������
���� /
���:� ก����
(���/��ก)�� ���ก��-&�"���ก����6�/���� ��
�
�������
�
�/�����
��ก2/
����6 K:��(��ก���������*-%�&�*�"ก����ก�����
0�-���ก����/� "( ��������'%�"�5�����/� �
(��1������
0�- ���"( ��"��
��01%ก���&����
0�-
���,��.  
 17  �	��� ����"�$. "��
"-�
. /�%� 1. 
 18  ���
��ก2/
������(���������
���� 
�
�� 2(6) �����
���� C(��ก���������E /
���:�                         
"�%�(��ก������K:��ก2/
��#/%
��&�������/�%�����&�ก��������.  
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/�%�����&�ก��������
�
ก2/
��� ��-%�� "$�� (��ก����������-�(�";� 
�
(����$�����
�
ก���������-�(�";� (.;. 2547 "�4�
%�19 ,-����
0�-�������*-%"ก�-':6�#�"'
ก�	�"�(
/���� 
'%���$ก��
&����K:��
��;
�6��
�$�6��%��
&����
��':6�*�/� �"����"���"�4�(��ก������
��&�������
/�%�����������-����� #��������
0�-���"ก�-':6�#����/��-� ����ก"/� ���กก�	�"�(
/���� 
(��ก���TU���ก����/� �
&����$�6�01%#/�� ���-�&�"+� ���'%���$ก��
&����K:��
��;
�6��
�$�6��%��

&����
��':6�*�/� �"����"���"�4�(��ก������
��&�������/�%�����������-�����20 �
�#��S��	���
'%���$ก��
&����"�����6����
��&�������������
0�-����,-�����*�21 (��ก���TU���ก������
�
�
��&��������	
ก��������,-�01%�����$ก�����/��-/� �����&�"+�#��%�����'��
�
�

'%�������ก������
/�-*�����-%����"����ก��-&�"����-����� (.;. 2523 '%� 4 ���'%� 1222 
�&�/������
0�-���
�,��
�
ก2/
��*���
�*-%ก���&���ก��$������ก�#/%���ก���1��	-/� �          
01%��ก��ก�����"�4�(��ก���������������0�-$��/� ���
��/
��#/%(��ก�����������#-
���0�-$��ก5*-%23 
  '.  �����
����
"�4�
�'��ก���������-��������(��ก���������  
 �����
�ก���������-��������ก801ก��1�ก������ก���%�/����
����
�
/��กก��
-&�"����-�����#�����*
���� K:��#�������6;����"�4�01%
�/�%����*
����/����
����,-�*
�
�
ก����ก/�%�������������/�%����(������(�(�ก���-���ก��กก�� �&�#/%ก��-&�"����-�����
��6�/
-
ก��1�#�
 �'��01%(�(�ก��/� �;��"(�������ก�"-���"�����6� #�����*
����
&����"�4�
"(���01%$���;��#�ก���%�/����
����,-�����ก��������"�4�*�
�
������
��01%
%�������
ก����� � ���01%
%�������/� ��1กก����/�
���
��#/%������+�( #����"�;����	,��               

                                                           

 19  ����; "ก;�(���ก��. (2551). !7�"�����= 5���ก������������� ��!���"�#�B�! 1-2 (��� � 2-
157) $�%���4 1. /�%� 131-132  
 20  ���
��ก2/
������(���������
���� 
�
�� 18. 
 21  "-�
ก��������#�"'
� ����ก��กก�	�"�(
/����
ก��1�ก��(��ก���TU���ก����"�4�/��ก ���
�
ก������"������#/
�#/%
���1�ก��
&�������TU���ก����/������6� �
�ก��"����������+��/���
�������#/%ก��
��������1�ก��
&���� ,-�ก��"������������6"���

�6��
�'%�������ก������
/�-*����� 1/2506 ���
��
�
�
'%�������ก������
/�-*����� 1/2509 ���'%�������ก������
/�-*�����-%����"����ก��-&�"����-�����            
(.;. 2533. 
 22  �	�;�ก-�< ��'�����<��=�ก	� ' (2549). = 5���ก������������� ��!��� (E���"&�'"�'). /�%� 42. 
 23  ���
��ก2/
������(���������
���� 
�
�� 20. 
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ก��-&�"����-�����#�������6"���%�����:�'�-�	--%������ก����
������ก��
�
����ก������
�
- 
(Hexerei)24  
 ���"�;*��ก5
�����ก��*
�������"���ก��� C(���(����������
������E K:��ก5
�����ก��
��
��01%
%��/����"���%��*
�����/����*�ก���ก�� ,-�����ก�����������ก���%�/����
�������
"���ก��� C�-�������E25 ��6���
�ก��#$%
�
�ก��������"( ��#/%*-%
�K:���&�������+�( 01%�1กก����/����
�8�"�����*
�*-%ก���&����
0�-���1ก��
��#/%*-%������
"�5���-�����������ก��6��1ก������
"( ��#/%������+�(,-�*
�*-%
�ก��(��1���#/%���$�-���01%��6�ก���&����
0�-/� �*
� ��
��
�ก��(��1���

������;�ก-�<�����< (Ordalies)26 "�����6�  
 ��$�
��'��(������
"-5�(���	���
"ก�%�"�%���1�/��*-%������ก�;#$%(����$�����
�
����(���������
����
�,��#$%*�(���ก��� �.;. 115 ���(����$�����
�����(������,��01%�%��

�
����
������ �.;. 115 �&�#/%ก���%�/����
����"'%��1��������
�	
����
"$��"-���ก������
�������"�; ก����� � 
�ก��(��1������
����,-���;��/��ก"ก�f����(���ก��ก)����
��6�
�ก��
��ก/�%����ก��������QR���%�����/�%����ก��(�(�ก���-���ก��กก�� ,-�#/%�&����#�ก��
������QR���%��"�4�'�����ก������;����
��&����(�(�ก���-�27 �����*�ก5-����
��ก2/
������
(���������
����'��*�� (.;. 2477 *-%ก&�/�-#/%(��ก������ก��
��&����/�%����#�ก��
QR���%���-�"�����6� �����&����ก����������1����(��ก���TU���ก����/� �
&���� -%��"/
	��601%���
�
�&����������
�
ก2/
��'�����"�;*���:�*-%�ก� (��ก���TU���ก����/� �
&����28 
  ���"�;���+��( 6��	,�� ���กM�"�4����"�;���#/%
&����
��&����#�ก��������
�-�����"���ก��� (��ก���
&���� (Police) ,-�
��&����#�ก������/�'%�"�5����� ��������

(���/��ก)��"ก����ก��ก��ก���&����
0�-���"ก�-':6� 
����������������
��ก�&��	���#-�	���/�:��
�
%��*
�#$�01%
%����������*-%ก���&����
0�-ก5
�
 #����"�;���กM�/�%����'��
&����*
�*-%��1�
                                                           

 24  ���
 � ��� ก "��
"-�
. /�%� 56. 
 25  �	-
 ��)�
M
. (2542, 
����
). C(���
�
ก2/
��"ก���/�����
.E �� (� 2���9�(� 	, 29.                   
/�%� 121 N 140.  
 26  /��กก��(��1���
������;�ก-�<�����<  ก&�/�-*�%  7 �1����-����6� � 1. ก��(��1���-%��
�ก���"/��                      
2. ก��(��1���-%��ก������� 3. ก��(��1���-%��*Q 4. ก��(��1���-%��ก��-&��6&� 5. ก��(��1���-%��ก���������
ก�����6&� 6. ก��(��1���-%��ก������'%�
�&��6&� 7. ก��(��1���-%��"����*'. �%���:�#� �	-
 ��)�
M
. "��
"-�
.               
/�%� 135-136. 
 27  "ก���
�'�� ���������-�< ������. (2529). (�����2�<�/26�5ก 5��2ก� �����  ���'"�#�32              
= 5$�9.��. /�%� 39. 
 28  ���	���< (����M���<. (2550). ก� ("�(�2 (Inquiry). /�%� 18-19. 
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+��#
%������'���������
��/��ก2/
�� �
�(��ก���
&����
%���8���
�
�
'%�ก&�/�-���"���ก��� 
C'%�������'��01%(�(�ก��E K:��*-%���������ก��������*�%"�4����6���ก "
 ���P �.;. 1906 
��
�
#��P 1912-1918 *-%
�ก��ก&�/�-/��ก"ก�f�*�%"�4������������6���6� 9 '%�29 ��ก��ก�&����#�ก��
�����
(���/��ก)��
���O ����&�"�4���%�(��ก���
&����'�����กM����
%��
�/�%���������

'%�
1� "ก����ก��01%
%��/�#/%����	ก-%��"( �����,�$��#�ก�������-�'��(��ก������ก��*
������"�4�
'%�"�5�����"ก����ก�������
�+1
�/��� �����
�#�ก�����ก����$�( �����
�#�ก��ก���&����
0�-       
"�4�
%�30 
 ���"�;�/��)�"
��ก�*-%�&�������ก��-&�"����-�����'��(��ก���������
���"�;���กM�
�����#$%���*-%
�ก��������	�'%�(ก(����#�ก��-&�"����-� ,-�#/%
&����
��&����
#�ก����������������
(���/��ก)�� +��#
%/��ก"ก�f����;���1�"�4�01%ก&�/�-#�"� ���'��
ก��
����%� ���ก	
 ก��� ���� ������ ,-�/��ก�8���
�#�ก��������-��ก����"ก�-':6���กก��
����+����"ก�
�*-%�&�/��ก"ก�f�
���O ���;���1�(�(�ก��*���ก"�4�ก2/
��"( �����
�
�)��#�
ก��� �����������-�����31 
  �.  �&����/�%����'��(��ก���������  
 ���
��ก2/
������(���������
����*-%�����
�#/%�&�����ก�(��ก���������"( ��
�����
(���/��ก)��-����6  

1) ���
��ก2/
������(���������
���� 
�
�� 131 ก&�/�-#/%(��ก���������

��&���������
(���/��ก)���	ก$��-"����������
����&�*-%"( ���������������'%�"�5��������
(M
�ก����
���O ���"ก����ก�����
0�-����1กก����/� "( �����1%
��01%ก���&����
0�- ���(��1���#/%"/5�
���
����	���<'��01%
%��/� K:���������
�-��ก����� �"�4��&����,-�����*�#�ก�������

(���/��ก)��'��(��ก��������� 

2) ���
��ก2/
������(���������
���� 
�
�� 131/1 ก&�/�-#/%(��ก���
������
��&����#�ก��
������(���/��ก)�������
������;��
�� ,-�
��&����#�ก��
���
(��1����	��� ��
�	 /� �"�ก���#-O -%������ก����������;��
�� "$��ก��"ก5�
�������"� �- "� 6�"� �� 

                                                           

 29  ��:� H�*$�. (2530, 
ก���
). C����(���������
���
����ก2/
�����กM� (2).E �� (� "��ก� ,                 
10 (109). /�%� 14-16. 
 30  +���(� �	������. (2551). !���$=>2�  �,"'ก� �7�$2�2!��/�A2$�&��2�ก'�2. /�%� 61. 
 31  ���� -	���&��. (2553). �����"��ก� 32ก� =D"'ก�2!���)��������กก 5��2ก� �����  �32/�A2                    
$�&��2�ก'�2. /�%� 18. 
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0��/��� "�%�0
 /� �'� �6&���� �S����� �	����� �����-/���� ���(���	ก��
 /� ��������ก��
�������ก����ก01%
%��/� 01%"���/�� /� ��	������"ก����'%�� 

3) ���
��ก2/
������(���������
���� 
�
�� 132(1) ก&�/�-#/%(��ก���
������
��&����"V(��#�ก�������
(�����
�	 (���"�ก��� (����	��� ,-�ก2/
��#/%
�&����(��ก���������
����%�
��01%"���/��"
 ��01%��6�#/%���
�����
 /� �
�������'��/� �          
������ �����
������#$%"�4�(���/��ก)��*-% �����6�ก���&�+�(���� �0���� +�(��-�&����              
(�
(������6�
 � ���
 � ���"�%� ก��#/%����:ก�����"���-��6�/���K:��/�%����&�#/%�-�ก������':6� 

4) ���
��ก2/
������(���������
���� 
�
�� 132(2) ก&�/�-#/%(��ก���
������
��&����#�ก���%� "( ��(�����'��K:��
�*�%"�4����
0�- /� �*-%
�,-�ก���&���
0�-/� �
*-%#$% /� ���������*-%#$%#�ก��ก���&����
0�- /� �K:�����"�4�(���/��ก)��*-% �
�
%���8���
�

�
�������
��/�����
��ก2/
����6���-%��ก���%� 

5) ���
��ก2/
������(���������
���� 
�
�� 132(3) ก&�/�-#/%(��ก���
������
��& ����#�ก����ก/
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 33  ���
 � ��� ก "��
"-�
. /�%� 57 N 59. 
 34  Vgl. Franz Kill. (1960). Die Stellung der Staatsanwaltschaft im franzosischen und deutschen 
Strafverfahren. Bonner Dissertation, S. 12-13. �%���:�#� ���
 � ��� ก "��
"-�
. /�%� 98. 
 35  "ก���
� /�1�	��,����. (2547). ก� 3�&!���$=>2�  �6ก%= 5/�/232!��"�#�: 9;ก<�ก ��ก�  &"',"
!���$=>2�  ��%"�2�ก'�2"��ก� . /�%� 25. 
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 36  ���
 � ��� ' (2540). ก 5��2ก� �����  �32����"',"' !��� � 2! . /�%� 3-6. 
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"-�
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. /�%� 22. 
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 66  Edwin M. Borchard. (1961). Convincting the Innocent: Errors of Criminal Justice (1932), Edition 
Reprint. pp. 381-382.  
 67  Ibid. 
 68  Ibid. 
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 69  Ibid. p. 390. 
 70  �����ก'%����
+������กM����  CIf a person suspected of crime has been detained for trail, and 
where, for lack of proof, he has been released from custody, and in the course of time his complete innocent is 
established, he shall not only complete costs restored to him, but also a sum of money as just indemnity, 
according to all the circumstances of the case, payable from the funds of the trail court, so that the innocent 
person may be compensated or injuries he has suffered.E Edwin M. Borchard. Ibid. p. 381. 
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 71  Ibid. p. 384. 
 72  Ibid. 
 73  Ibid. p. 385. 
 74  ����� #�/�� ������. "��
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 78  Ibid. p. 716. 
 79  Edwin M. Borchard. (1932). Convicting the innocent: Errors of Criminal Justice. p. 398 and L. 
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 80  ���� ,m��������. (2545). (�����2�<�/2. &� �6�2:= �/#� ก����� 6�5!���$=>2� �'��'
(�'!�. /�%� 295.  
 81  �����ก'%����
#� International Covenant on Civil and Political Rights, Section 14 (6) C When a 
person has by a final decision been convicted of a criminal offence and when subsequently his conviction has 
been reversed or he has been pardoned on the ground that a new or newly discovered fact shows conclusively 
that there has been a miscarriage of justice, the person who has suffered punishment as a result of such 
conviction shall be compensated according to law, unless it is proved that that non-disclosure of the unknown 
fact in time is wholly or partly attributable to him.E  
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  1.  "� ���*'#�ก��'��������-���90 
 ���ก��
ก��(���������
�����01%"���/��������#$%�����ก��&�"��#��-�����          
��(�������:�"� ���*'
�
�&�-��-����6 

(1) "�4��&�"������1ก-&�"����-�����,-�(��ก������ก�� 
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ก��(���������
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 5.  ���"+�'������-���������#$%�����ก��&�"��#��-�����103 
(1)  ����-���ก���1ก�	
'�� #/%�&������ก�&�����������1ก�	
'��#���
�����ก&�/�-

*�%�&�/���ก��ก�ก'������������
�
���
��ก2/
������#���
�� 200 ���
��/�:����� 
(2)  �����ก��(�����"���������������
�*
�"ก�� 30,000 ��� #�ก���������
"�5��U��

'���&�"��"�4�0�,-�
����ก���1ก-&�"����-����� 
(3)  ���Q���Q1�
���+�(�������ก�������
#�"�������������� �
�*
�"ก�� 50,000 ��� 

#�ก���������
"�5��U��'���&�"��"�4�0�,-�
����ก���1ก-&�"����-����� 
(4)  ���'�-���,�$���&�
�/�*-%#���/�����1ก-&�"����-� ��
�������*
�"ก��                 

200 ��� #�ก������*
���
������ก��ก�����*-%�ก
�  
(5)  ���#$%����#�ก��-&�"����-� 

   1. ����������
"�������������� �
�*
�"ก����
�����ก&�/�-*�%-����6104 
 �-����"+���� 1  *-%�ก� �-����
���
��,�����/��$���
 ��
��'�6�
�&�"� ����� 4,000 ��� 
��
��'�6��1� "� ����� 100,000 ��� 
 �-����"+���� 2  *-%�ก� �-����
�,���&��	ก������1�
�6��
�����P':6�*��
�*
��:����/��$���

���#/%��
�:��-��������
����
0�-/���ก��
/���ก���� K:���
���ก����
���
��,���&��	ก�����
�1�*
�"ก������P �
�"
 ����
��
��,���	กก������%�"ก��ก�������P':6�*�-%�� ��
��'�6�
�&�"� ����� 
3,000 ��� ��
��'�6��1�"� ����� 75,000 ��� 
 �-����"+���� 3 *-%�ก��-�� ����ก��ก�-�#��-����"+���� 1 /� ����"+���� 2 ��
��          
'�6�
�&� "� ����� 2,000 ��� ��
��'�6��1� "� ����� 50,000 ��� 
   2. ���#$%����� ��O #�ก��-&�"����-� "���������������
�*
�"ก�� 30,000 ��� 
  (6)  ����-���ก�������&�"��#��-������:��ก����

�����"�4�0�,-�
����ก          
ก���1ก-&�"����-� *-%�ก�  

1. ����-��� �&���� 100,000 ��� 
2. �����-ก��;( 20,000 ��� 
3. ���'�-�	�ก���"��6��-1 �&����*
�"ก�� 30,000 ��� 
4. ���"���/��� �� 
�
������ก��
ก��"/5��
��� �
�*
�"ก�� 30,000 ��� 
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 1  �	-���� �	���� ������. (2548). -! 'ก� �����$�04"��m2�= ��= �'� 5 �/��##���!%��"�6�2
)*&$(�����6�5!%���6�26�5!%�3/&�%��6ก%�7�$��32!��"�#� �.9. 2544. ก �!�&�! "'(����6�5$( �B�� ก 5� �'
�����  �. /�%� 25. 
 2  Adrian Hoel. Op.cit. p. 2. 
 3  �	-���� �	����������. "��
"-�
. /�%� 27- 28. 
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 4  Charles Wegg-Prosser. (1982). Compensation for wrongful Imprisonment. p. 2. 
 5  Ibid. p. 11. 
 6  Ibid. p. 31. 
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 7  ����� #�/��. (2555). (����32ก� .�& ��!%���6�26�5!%�3/&�%��,"')*&�&"'�� �7�$�� 6�5
!%��"�6�2)*&$(�����32!��"�#� (�&�ก����#������

�������$�ก��������QS����
��-"/5�'�����$�$� ���
��
�;��
�� 
/������������
;��
�� ���(�������� ������ 20 ก�ก2��
 2555). 
 8  European Convention on Human Rights ARTICLE 5 (Right to liberty and security). 
 9  International Covenant on Civil and Political Rights N ICCPR ARTICLE 9. 
 10  ����� #�/�� ������. "��
"-�
. /�%� 55. 
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 11  Article 40 of the Constitution of Japan. CAny person may, in case he is acquitted after he has been 
arrested, sue the state for redress as provide for by law.E 
 12  ����� #�/�� ������. "��
"-�
. /�%� 61. 
 13  Article 17 of the Constitution of Japan. CEvery person may sue for redress as provided by law from 
the state or public entity, in case he has suffered damage through the illegal act of any public official.E 
 14  Meryll Dean. (2006). Japannese Legal System: Text, Cases and Materials (Hardback). p. 455. 
 15  Rajendra Ramlogan. (1994). CThe Human Rights Revolution in Japan: A Story of New Wine in Old 
Wine Skin?E Emory International Law Review, Emory University School of Law, 8, p. 19. 
 16  Prof. Mikine Eto. �����#�ก��*-%�������-���������#$%����'��01%
%��/� �&�"�� ������
�����
01%"���/��#��-����� (�&�ก����#������

�������$�ก�� ������QS����
��-"/5�'�����$�$� "� ��� �����#�ก��
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%��/� �&�"�� ������
�����01%"���/��#��-�����. �����
�;��
�� 

/������������
;��
�� ���(��������. 20 ก�ก2��
 2555). 
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 17  �+��� ����f=�. "��
"-�
. /�%� 25 - 26. 
 18  � � ก������	

��/� �ก�ก'��#���/�������
�ก��-&�"����-����� ,-�"���
�������"���-��ก����
����
�         

�ก��"���
���ก	
. 
 19  Article 1 clause 1 of The Criminal Compensation Law. Op. cit. 
 20  Ibid. Article 1 clause 2. 
 21 Ibid. Article 1 clause 3. 
 22  �+��� ����f=�. "��
"-�
. /�%� 26.  
 23  Article 2 of The Criminal Compensation Law. (in appendix A). 
 24  Ibid. Article 9.  

DPU



52 

�&�/���"� ���*'ก����������-���#�ก�����ก Cก������	

��E /
���:� ก������	

��
$�������+��/�����ก���
�ก�����ก	
 /� �
�/
��"���ก01%
%����������ก���&����
0�- ���� Cก��ก�ก'��E 
/
���:� ก������	

��01%
%����������ก���&����
0�-"�4�ก��
��"� ��� "( ����
�	�������#�ก��
������,��#�������� ,-�ก������	

�� /� �ก��ก�ก'������
�
�ก�����ก	
01%
%����������ก���&�
���
0�- ���:�"�������&������V��'��;��#��-�-��ก�����:�����	-"���ก���ก������	
ก���;��
�                    
�&������V������"��25  

"� ���*'ก����������-���#�ก��������� "�4�ก�������	����1ก������,��#��������
���
��
�+��/���;��*-%
��&������V���:�����	-��� �	���-��ก����*
�*-%"�4�01%ก���&����
0�-,-�#�
���
��ก2/
������
�
�� 9 '������	U�#��S��	���*-%�&���ก,�����������ก"�4� 7 ���"+�26 
*-%�ก� ,�����/��$���
27 ,���&��	ก���#/%�&����/��ก28,���&��	ก29 ,������
�6��
� 10,000 "��
':6�*�30 ,��ก�ก'��31 ,������
�6��
� 1,000"�� �
�*
�"ก�� 10,000 "��32 ���,��������(�� 33          
,-��	�������1ก������,��������������#-�����/�:��
�
���ก����
�'%��
%�
������*-%�������-���

�
���ก2/
��ก&�/�-*�% �
����"-5���������#�� � #�ก���,�����/��$���
���*-%
�ก��������       
,��*���%� ก2/
������-���#��-�����'������	U�ก5#/%���
�	%
����*�%-%�� ,-�#/%�&����;��
��
���ก&�/�-����-���*-%
�
���
"/
���
 ��6���6
%��*
�"ก��ก��� 30,000,000 "�� ,-����
�����'���&�"����
���(��1����:����
"���/��#�������(������ ��#-���"ก�-':6���กก��������,��
���/��$���
�����
���"���ก����-����&�/������
"���/��-��ก����*-%34 

�&�/���ก����������-���#�ก��������
 ��
����&���ก������ก*-%"�4� 3 ก���-%��ก�� 
ก����� � ก������	

��
�
���
��ก2/
������(���������
����
�
�� 484 K:��"�4�ก���ก�ก'��
/� �����	

���&�"��*�%"( ��ก��������,��
�
�&�(�(�ก��,-�"�%�/�%����
&���� K:��#/%� ����               

��-����"���'��ก������	

��-��ก����"�4�ก��������,���������-%�� /� �ก������	

��
                                                           

 25  �/���"-�
. /�%� 27.  
 26  Article 9 of Criminal law of Japan.  
 27  Ibid. Article 11. 
 28  Ibid. Article 12. 
 29  Ibid. Article 13. 
 30  Ibid. Article 15. 
 31  Ibid. Article 17. 
 32  Ibid. Article 18. 
 33  Ibid. Article 19. 
 34  Article 4 Claus 3 of Criminal Compensation Law of Japan. Op. cit. 
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 72  Ibid. Article 1. 
 73  Korea Criminal Compensation Act, Article 2.E In Appendix C.  
 74  Ibid. Article 6. 
 75  Ibid. Article 7. 
 76  Ibid. Article 8 (1). 
 77  Ibid. Article 8 (2). 
 78  Ibid. Article 11 (1). 
 79  Ibid. Article 11 (2). 
 80  Ibid. Article 12 (1). 
 81  Ibid. Article 12 (2)  
 82  Ibid. Article 13. 
 83  Ibid. Article 14. 
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 86  Ibid. Article 17. 
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The Criminal Compensation Laws of Japan 
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The Criminal Compensation Law of Japan 

 
(Requisites for compensation) 
Article 1. In case any person who has been acquitted by a decision renders in the ordinary 
procedure, the retrial proceedings, or the procedure of extraordinary appeal as stipulated in the 
Code of Criminal Procedure (Law No. 131 of 1948),had been placed under arrest , or detention in 
pendency according to the said Code, the Juvenile Law (Law No. 168 of 1984),or the Economic 
Investigation Agency Law (Law No. 206 of 1948), he may claim against the Government for the 
compensation for such arrest or detention. 
2. In case any person who has been rendered a decision of Dnot guiltyE in the appeal after the 
recovery of right to appeal, the retrial proceedings, or the procedure of extraordinary appeal, has 
already suffered the penalty impose by the original judgment, or has been confined pursuant to 
the provisions of Article 11 paragraph 2 of the Penal Code (Law No. 45 of 1907), he may claim 
against the Government for the compensation for such execution of penalty or confinement. 
3. Arrest under a writ of commitment as prescribed in Article 484 to Article 486 inclusive of the 
Code of Criminal Procedure (including case wherein these provisions apply mutatis mutandis 
under Article 505 of the said Code), detention pursuant to the provision of Article 481 paragraph 
2 of the said Code (including cases wherein this provision applies mutatis under Article 505 of 
the said Code), and arrest and detention under a warrant of arrest pursuant to Article 41 of the 
Offenders Rehabilitation Law (Law No. 142 of 1949) or Article 10 of the Law for Probationary 
Supervision of Persons under Suspension of Execution of Sentence (Law no. 58 of 1954), shall be 
deemed to be the execution of penalty of the confinement for death penalty, in regard to the 
application of provisions of the preceding paragraph. 
 
(Claim for compensation by successor) 
Article 2. In case a person entitled to claim the compensation in accordance with the provisions 
of the preceding Article died without making such claim, his successor may make such claim for 
the compensation. 
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2. In case a decision of Dnot guiltyE in the retrial proceedings, or the procedure of extraordinary 
appeal has been rendered, to the person who already died, such decision of Dnot guiltyE shall be 
deemed to be rendered at the time of his death in regard to the claim for compensation. 
 
(Case not compensated) 
Article 3. The whole or a part of the compensation may, at the proper discretion of the court, be 
denied in the following cases : 
1. Where it is deemed that the person in question has come to be prosecuted, arrested, detained by 
making false confession for the purpose of misleading investigations or trials, or by forging other 
evidences for such conviction; 
2. Where he has been rendered a decision of Dnot guiltyE for a portion of his concurrent offenses, 
but convicted in others by decision. 
 
(Substance of compensation) 
Article 4. With regard to the compensation for arrest or detention the amount of compensation at 
the rate of not less than 1,000 yen nor more than 1,400 yen shall be paid according to the number 
of days thereof, except for the cases as provided for in the preceding Article and paragraph 2 of 
the cases as provided for in the preceding Article and paragraph 2 of the execution of 
imprisonment with or without forced labor, or penal detention, or confinement for death penalty. 
2.  The court shall, when determining the amount of compensation as stipulated in the preceding 
paragraph, take into consideration the kind of physical restraint and the length thereof, damages 
on property of the person in question, loss of benefits which were to be obtained by him, his 
spiritual suffering and physical injuries as well as the existence or non-existence of the intention 
or negligence on the part of the police, prosecution or judicial authorities, and all other 
circumstances. 
3.  With regard to the compensation for the execution of death penalty, the court shall pay such 
amount of compensation within the limit of 15,000,000 yen as the court may deem reasonable: 
Provided that, in case damages on property caused by the death of the person in question have 
been proved, the amount of compensation shall be within the amount of the above damages plus 
15,000,000 yen. 
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4.  The court shall, when determining the amount of compensation as mentioned in the preceding 
paragraph, take into consideration, in addition to the amount of damages proved under the 
provision to the same paragraph, the age, health, earning capacity of the person in question and 
other circumstances. 
5. With regard to the compensation for the execution of fine or minor fine, the compensation 
equivalent to the amount of fine or minor fine already collected plus the amount computed at the 
rate of five percent per annum for the period from the next day of the collected thereof to the day 
of the ruling on compensation shall be paid. In case detention in a working place has been 
executed, the provisions of paragraph 1 shall apply mutatis mutandis. 
6. With regard to the compensation for the execution of confiscation, the confiscated articles 
shall, if not disposed of, be returned, and in case the confiscated articles have already been 
disposed of, the compensation equivalent to the current price thereof shall be paid, and as to the 
forfeit already collected, the compensation equivalent to the amount of the forfeit plus the amount 
computed at the rate of five percent per annum for the period from the next day of the collection 
thereof to the day of the ruling on compensation shall be paid. 
 
(Relation with compensation for damages) 
Article 5. This Law shall not preclude any person entitled to receive compensation from 
claiming for compensation for damages in accordance with the provisions of the State Redress 
Law (Law No. 125 of 1947), and other laws. 
2. In case the person entitled to receive compensation has been compensated for damages on the 
same cause by virtue of other laws, no compensation shall be paid if such compensation for 
damages is equal to or exceeds the amount of compensation to be paid under this Law. Incase 
such compensation for damages is less than the amount of compensation to be paid under this 
Law, the amount of compensation shall be determined by subtracting the amount of compensation 
for damages therefrom. 
3. In case a person entitled to receive compensation for damages under other laws has already 
been compensated in accordance with this Law for the same cause, the court shall fix the amount 
of such compensation for damages by subtracting the amount compensated therefrom. 
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(Competent court) 
Article 6. Application for compensation shall be made to the court rendering the decision of Dnot 
guilty.E 
 
(Period of application for compensation) 
Article 7. Application for compensation shall be made within three years from the day on which a 
decision of Dnot guiltyE has became final and conclusive. 
 
(Substantiation of successor) 
Article 8. In case the successor makes application for compensation, he shall submit data 
sufficient to make credible his relationship with the person in question and existence or non- 
existence of other successor or successors in the same rank. 
 
(Application by proxy for compensation) 
Article 9. Application for compensation may be made by proxy 
 
(Application for compensation by successor in the same rank) 
Article 10. In case there exist two or more successors in the same rank entitled to make 
application for compensation, the application therefore made by any of them shall be deemed to 
have been made for the whole amount on behalf of all. 
2.  In the case of the preceding paragraph, the successors other than the person who made the 
application may participate in the proceeding as joint applicants. 
 
(Notification to successor in the same rank) 
Article 11. Upon receipt of an application for compensation from a successor or successors, the 
court shall, when becoming aware of the fact that there are other successors in the same rank, 
forthwith notify such successors in the same rank to the effect that an application for 
compensation has been field. 
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(Cancellation of application for compensation by successors in the same rank) 
Article 12. In case there exist two or more successors in the same rank entitled to make 
application for compensation, the person who has applied for compensation cannot cancel his 
application without the consent of the other successors. 
 
(Effect of cancellation of application for compensation) 
Article 13. In case a person applied for compensation cancels his application, he cannot apply 
again for compensation. 
 
(Decision on application for compensation) 
Article 14. The court shall, when an application for compensation is submitted, make ruling 
thereon after seeking the opinion of the public prosecutor and the applicant. The transcript of such 
ruling shall be served upon the public prosecutor and the applicant. 
 
(Ruling on turning down of application for compensation) 
Article 15. In case the procedure for compensation taken is in contravention of the forms as 
prescribed in laws or ordinances, and cannot be corrected, or the applicant does not comply with 
the order for correction by the court or an application for compensation was made after the 
expiration of the period as stipulated in Article 7, the court shall make a ruling to turn down the 
application. 
 
(Ruling for compensation or dismissal of application) 
Article 17. In case there are two or more successors in the rank entitled to make application for 
compensation, such ruling as mentioned in the preceding Article made to any one of them shall be 
deemed to have been rendered to all the members therein. 
 
(Interruption or taking over of proceedings for application for compensation) 
Article 18. In case the person the person who applied for compensation dies, or loses the status of 
a successor in the course of the proceedings, and there is no other applicant, the proceedings 
therefore shall be interrupted. In this case, the success proceedings within two months. 
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2.  With regard to the person entitled to take over the proceedings in accordance with the 
provisions of the preceding paragraph and know to the court, the court shall notify him to the 
effect that he may take over the proceedings within the period as stipulated in the said paragraph. 
3.  The court shall, in case an application for taking over the proceeding has not been filed 
within the period as specified in paragraph 1 above, turn down the application for compensation 
by a ruling. 
 
(Immediate Kokoku-appeal or objection) 
Article 19. The applicant or any successor thereof in the same rank may make the immediate 
Kokoku-appeal with regard to the ruling as provide for in Article 16; Provided that, if the court 
that has made a ruling is a High Court, an application for objection may be filed with the said 
High Court. 
2.  In regard to the ruling made on the immediate Kokoku-appeal or the objection as mentioned 
in the preceding paragraph, a Kokoku-appeal may, in case there exist such causes as set forth in 
each item of Article 405 of the Code of Criminal Procedure, be made especially to the Supreme 
Court. 
3.  The provision of Article 9 to Article inclusive, and of Article 17 and the preceding Article 
shall apply mutatis mutandis in the cases of the preceding two paragraphs. 
 
(Application for payment of compensation) 
Article 20. The application for payment of compensation shall be made to the court that has 
rendered such ruling in favor of compensation. 
2.  In case there are two or more persons entitled to receive the payment of compensation, an 
pplication for payment of compensation filed by any one of them shall be deemed to have been 
made for the whole amount on behalf of the persons who obtained such ruling in favor of 
compensation. 
3.  The provisions of Article 11 shall apply mutatis mutandis in such cases as the court has 
received an application for payment of compensation. 
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(Effect of payment of compensation) 
Article 21. In case there are two or more persons entitled to receive the payment of 
compensation, the payment thereof made to any one of them be deemed to have made for all. 
 
(Prohibition of transfer or attachment of right to claim) 
Article 22. Right to claim for compensation shall not be transferred, nor be attached. The same 
shall also apply to the right to claim for the payment of compensation. 
 
(Mutatis mutandis application) 
Article 23. Unless as otherwise prescribed in this Law, the provisions of the Code of Criminal 
Procedure shall apply mutatis mutandis to the ruling, immediate Kokoku-appeal, objection, and 
Kokoku-appeal as specified in Article 19 paragraph 2 in this Law. As to the period, the same shall 
apply thereto. 
 
(Publication of ruling on compensation) 
Article 24. The court shall in case the ruling on compensation has become final and conclusive, 
forthwith make public its gist in the Official Gazette and in not more than three different kinds of 
newspapers chosen by the applicant for more than once on each occasion upon application of the 
person who obtained such ruling. 
2.  Such application as mentioned in the preceding paragraph shall be made within two months 
after the ruling in favor of compensation has become final and conclusive. 
3.  In case such publication as mentioned in paragraph 1 above has been made, the application as 
stipulated in the said paragraph shall not be made again. 
4.  The provision of the preceding three paragraph shall apply mutatis mutandis in cases wherein 
the ruling on the dismissal of the application for compensation by the reasons as provided for in 
the former part of Article 5 paragraph 2 has been become final and conclusive. 
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(Compensation in the case of acquittal or dismissal of public prosecution) 
Article 25. Any person who obtained the decision of acquittal or dismissal of public prosecution 
as prescribed in the Code of Criminal Procedure may, in case there exist sufficient causes to 
believe that the decision of Dnot guiltyE should have been rendered if there had been no reasons to 
render the decision of acquittal, or dismissal of public prosecution, apply to the Government of 
penalty or the confinement foe death penalty. 
2.  With regard to the compensation as prescribed in the preceding paragraph, the provisions 
concerning the compensation for persons who obtained the decision of Dnot guiltyE shall apply 
mutatis mutandis. The same shall also apply to the publication of ruling in favor of compensation. 
 
(Compensation in the case of extradition of fugitive offenders) 
Article 26. In case Japan has requested a foreign country for the extradition of fugitive offender 
in accordance with an extradition treaty, the arrest or detention executed by that country for the 
extradition 
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The Regulation for suspect's Compensation of Japan 
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The Regulations for SuspectHs Compensation of Japan 

 
The following is enacted as the Regulations for Suspect�s Compensation:  

The Regulations for Suspect�s Compensation 
 
(General provision) 
Article 1. Compensation in criminal cases to the persons who have been arrested or detained as 
suspects shall be governed by these Regulations. 
2.  These Regulations shall be implement in rational manner, in the spirit of respecting human 
rights and in the light of individual circumstances. 
 
(condition for compensation) 
Article 2. If, in case where prosecution has not been instituted against a person arrested or detain 
as a suspects, there are sufficient reasons to believe that he has not committed a crime, a public 
prosecutor shall compensate for his arrest or detention. 
 
(Extent of compensation) 
Article 3. Compensation shall be made by giving the person in question a sum of money 
computed at not less than 1,000 yen or more than 4,100 yen for each day spent under arrest or in 
detention. 
 
(Case in which procedural step for compensation may be taken) 
Article 4. The procedural steps for making compensation may be taken in the following cases: (1) 
in case where public prosecution has not been instituted against a person who was arrested or 
detained as a suspect, under the principal clause of the decision of non-prosecution as prescribed 
in paragraph 2 of Article 70 of the Regulations regarding Case Business (Ministry of Justice 
Instruction DKeijiE No. 10,1963) which reads Dnon-constitution of crimeE or Dno suspicion of 
crimeE; 
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(2)  if, in case where, besides the cases mentioned in the preceding paragraph, public prosecution 
has not been instituted against a person who was arrested or detained as a suspect, there are 
sufficient reasons to believe that he has not committed a crime; 
(3)  in case where an application for compensation has been made. 
 
(Criteria for determining the sum of compensation) 
Article 4-2. The Sum of compensation shall be determined, after due consideration of the type of 
the physical restraint undergone and its duration and the property loss suffered by the person in 
question, the loss of benefits which might otherwise have accrued to him, the mental suffering 
which he underwent and all other circumstances. 
 
(Cases in which compensation may be denied in whole or in part) 
Article 4-3. Compensation may be denied in whole or in part in the following cases:  
(1)  in case where the act of the person in question does not constitute a crime because of the 
reasons mentioned in Article 39 through Article 41 of the Penal Code; 
(2) in cases where it is considered that the person in question has come to be arrested or detained 
because he has made a false confession or fabricated other evidence of guilt for purpose of 
bringing about an erroneous investigation or judgment; 
(3) in cases where any other fact involving him which has been investigated during the period of 
his arrest or detention constitutes a crime; 
(4)  in cases where the person in question express his intention to decline the compensation in 
advance or where there are found other special circumstances. 
 
(Public prosecutor in charge) 
Article 5. A decision awarding compensation shall be made by a public prosecutor of the public 
prosecutors office to which the public prosecutor who has not instituted public prosecution 
belongs. However, if that public prosecutors office is a Local Public Prosecutors Office, such 
decision shall be made by a public prosecutor of the District Public Prosecutor Office superior to 
it. 
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(Decision regarding compensation) 
Article 6. In a compensation case, decision shall be made as to the necessity for awarding 
compensation and the sum of compensation. In this regard, a written decision on compensation 
shall be prepared. 
2.  In case where a decision awarding compensation has been made or where a decision not to 
award compensation has been upon receipt of an application for compensation, the person who is 
to receive the compensation or the applicant shall be notified of the gist of such decision. 
 
(Time limit for receiving compensation) 
Article 7. If the person who is to receive the compensation fail to apply for receiving the 
compensation within six months after he received the notification under the preceding Article, the 
compensation shall not be given to him. 
 
(Making compensation public) 
Article 8. If the person who has received compensation applies for making public the fact of 
compensation, the gist of the decision on compensation shall be made public by means of 
publishing it in the Official Gazette and one newspaper deemed appropriate or in either of them. 
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Criminal Compensation Act of republic of Korea 
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CRIMINAL COMPENSATION ACT 

 
Act No. 494, Aug. 13, 1958 

Amended by Act No. 1121, Aug. 13, 1962 
Act No. 1868, Jan. 16, 1967 
Act No. 2787, Dec. 15, 1975 
Act No. 3465, Dec. 17, 1981 
Act No. 3956, Nov. 28, 1987 
Act No. 4935, Jan. 5, 1995 
Act No. 8435, May 17, 2007 

 
 
 
Article 1 (Requisites for Compensation) 

(1)  In case any person who has been acquitted by a decision of not guilty in the 
ordinary procedure, the retrial proceedings or extraordinary appeal procedure as stipulated in the 
Criminal Procedure Act, has been placed under detention in pendency, one may claim to the State 
for the compensation for such detention in accordance with this Act. <Amended by Act No. 1868, 
J an. 16, 1967> 

(2) In case any person who has been acquitted by a decision of not guilty in the 
appeal after the recovery of right to appeal, the retrial proceedings or the procedure of 
extraordinary appeal, had been placed under detention or had been executed the penalty by the 
original judgment, he may claim for the compensation for such detention or execution of 
sentence. 

(3)  The custody as prescribed in Article 470 (3) of the Criminal Procedure Act and 
arrest as prescribed in Articles 473 to 475 of the said Act shall be deemed as detention or 
execution of sentence for the purpose of applying the provisions of Paragraph (2).<Amended by 
Act No. 1868, J an. 16, 1967> 
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Article 2 (Claim for Compensation by Heir) 
(1)  In case a person, who may claim compensation under Article 1, has died without 

making the claim, his heir may claim it. 
(2)  In case a person died before one is found not guilty in trial procedure or 

extraordinary appeal procedure, it shall be regarded, in a claim for compensation, that the 
judgment was rendered not guility when he died. 
<Amended by Act N o. 1868, J an. 16, 1967> 
 
Article 3 (Cases of Requiring no Compensation)  

In the cases falling under any of the following Subparagraphs, the court may dismiss 
on part or all of the claim for compensation at its own discretion: 

1.  In case judgment of not guilty is delivered in accordance with Article 9 and 
Article 10 (1) of the Criminal Act; 

2.  In case it is recognized that a defendant has been indicated, detained in pendency 
or has received judgment of guilty through his making a false confession or making evidence for 
judgment of guilty, in order to induce misjudgment in the course of investigation or trial; and 

3.  In case a defendant has received, with one judgment of court, judgment of not 
guilty upon one of the concurrent crimes, while judgment of guilty upon the other of the 
concurrent crimes. 
 
Article 4 (Contents of Compensation) 

(1)  In case of compensation for detention, compensation at the rate of 5,000 Won or 
more but not more than the amount determined by the Presidential Decree per day on the basis of 
the number of such days shall be issued. <Amended by Act N o. 1868, J an. 16, 1967; Act N o. 
2787, Dec. 15, 1975; Act N o. 3465, Dec. 17, 1981; Act N o. 3956, N ov. 28, 1987> 

(2)  When the court has to calculate the amount of compensation under Paragraph 
(1), it shall take into consideration kinds and length of detention, damage of proprietary nature, 
loss of possible advantage, mental suffering, physical injury, intent or fault of the police, the 
prosecution, the court and other agencies, and all other circumstances. 
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(3)  In case the defendant has been executed, in addition to compen- sation for the 
detention before the execution, not more than thirty million Won as determined by the court, 
taking into consideration all the circumstances, shall be issued, provided that in case the amount 
of damage of proprietary nature resulting from the death of the defendant has been certified, the 
amount, too, shall be compensated. <Amended by Act N o. 1868, J an. 16, 1967; Act N o. 2787, 
Dec. 15, 1975; Act N o. 3465, Dec. 17, 1981> 

(4)  In case of compensation of the execution of fine or minor fine, in addition to the 
fine or minor fine already collected, the amount calculated at the statutory rate of interest under 
Article 379 of the Civil Act for the number of dates from the next date of collection date thereof 
to the date of determining compensation shall be paid. <Amended by Act No. 3465, Dec. 17, 
1981> 

(5)  In case of compensation for the execution of detention in workhouse, the 
provision of Paragraph (1) shall be applied mutatis mutandis. 

(6)  In case of compensation for execution of confiscation, the items confiscated 
shall be returned; in case the items has already been disposed of, the price of the items at the time 
of determining the compensation shall be paid; and in case of compensation for the money 
collected in addition, the amount calculated at the statutory rate of interest under Article 379 of 
the Civil Act for the number of dates from the next date of collection date thereof to the date of 
determining compensation shall be paid. <Amended by Act No. 3465, Dec. 17, 1981> 
 
Article 5 (Relations to Compensation for Damages) 

(1)  This Act shall not prohibit those persons who are to receive compensation under 
this Act from claiming compensation for their damages in accordance with the provisions of other 
Acts. <Amended by Act No. 1868, J an. 16, 1967> 

(2)  In case those persons, who are to receive compensation under this Act, have 
received compensation for damages in accordance with the provisions of other Acts, for the same 
cause, when the amount of the compensation for damages equals or exceeds that of the 
compensation under this Act, the compensation under this Act shall not be paid. In case the 
amount of the compensation for damages is less than that of the compensation under this Act, the 
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amount of the compensation under this Act shall be determined, deducting the amount of the 
compensation for damages. <Amended by Act No. 1868, J an. 16, 1967> 

(3)  In case those persons, who are to receive compensation for damages in 
accordance with the provisions of other Acts, have received compensation under this Act, for the 
same cause, the amount of the compensation for damages shall be determined, deducting the 
amount of the compensation under this Act. <Amended by Act No. 1868, J an. 16, 1967>  
 
Article 6 (Competent Court) 

The claim for the compensation shall be lodged in the court which has passed 
judgment of not guilty. 
Article 7 (Period of Claim for Compensation) 

Claim for compensation shall be made within one year from the date when the 
judgment of not guilty became final. 
Article 8 (Methods of Claim for Compensation) 

(1)  In order to claim for the compensation, a written claim for the compensation, a 
copy of the written judgment, and a certificate showing that the judgment is final, shall be 
submitted to the court. 

(2) In the written claim, the following items shall be stated: <Amended by Act 
N o. 2787, Dec. 15, 1975; Act N o. 8435, May 17, 2007> 

1.  Claimant s original domicile, domicile, name and date of birth; and 
2.  Facts, i.e. the cause for the claim and the amount. 

Article 9 (Presumptive Proof of Heir) 
In case the heir claims for the compensation, one shall submit credible evidence 

establishing his relations with the principal and the existence of heir of the same rank. 
  
Article 10 (Claim for Compensation by Proxy) 

The claim for compensation may be made by proxy. 
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Article 11 (Effect of Claim for Compensation by Heir) 
(1)  In case there are several heirs of the same rank who may claim for the 

compensation, when one of the heirs has claimed for the com- pensation, it shall be regarded that 
one has made the claim for all other heirs. <Amended by Act N o. 1868, J an. 16, 1967> 

(2)  In case of Paragraph (1), those heirs other than the claimant may participate in 
the claim procedures as joint claimants. 

(3)  In case the court has learned that, in case of Paragraph (1), there are other heirs 
of the same rank who may claim for the compensation, the court shall immediately inform all 
other heirs that the claim has been filed. 
 
Article 12 (Cancellation of Claim for Compensation) 

(1)  In case there are several heirs of the same rank, the heir who has made the claim 
shall not cancel the claim without consent of all other heirs. 

(2)  In case the claim has been cancelled, those persons who have the right to claim 
compensation shall not claim again. 
 
Article 13 (Trial of Claim for Compensation) 

(1)  Claim for compensation shall be tried in a collegiate body of the court. 
(2)  With regard to claim for compensation, the court shall make decisions after 

hearing opinions of the public prosecutor concerned and claimants. 
(3)  The exemplified copies of the decisions under Paragraph (2) shall be sent to the 

public prosecutor concerned and claimanst. 
 
Article 14 (Matters to be Investigated ex officio) 

With regard to the cause of claim for compensation, i.e., days of detention or contents 
of execution of sentence, the court shall conduct an investigation ex officio. 
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Article 15 (Decisions to Reject Claim for Compensation) 
In case procedures for claim are in violation of the forms as prescribed in laws and 

regulations and cannot be corrected and supplemented, in case the claimant does not comply with 
the correction and supplement order by the court or in case the claim has been made after the 
lapse of the period under Article 7, the court shall dismiss the claim. 
 
Article 16 (Decisions to Compensate or Dismiss Claims) 

(1)  In case the claim for compensation is reasonable, a decision of compensation 
shall be made. 

(2)  In case the claim for compensation is not reasonable, a decision to dismiss the 
claim shall be made. 
 
Article 17 (Effect of Decision) 

In case there are several heirs of the same rank, the decision under Article 16 upon 
one of them shall be regarded as having been made upon all the heirs. <Amended by Act N o. 
1868, J an. 16, 1967> 
 
Article 18 (Interruption and Succession of Claim for Compensation) 

(1)  If a person who has claimed compensation dies or loses status of heir during the 
proceedings of claim for compensation, and there is no other claimant, the proceedings shall be 
interrupted. 

(2)  In case of Paragraph (1), the heir of the person who claimed the compensation or 
the heir of the same rank of such claimant, may succeed as claimant to the proceedings of the 
claim within two months. 

(3)  Toward those persons who have the right to succeed as claimants to proceedings 
under Paragraph (2) and who are determined as such by the court, the court shall without delay 
notify them that they succeed as claimants to the proceedings within the period under Paragraph 
(2). 

(4)  In case no request has been made by any claimant to succeed to the proceedings 
within the period under Paragraph (2), the court shall make a decision to reject the claim. 
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Article 19 (Appeal) 
(1)  No appeal shall be lodged against the decision of compensation. 
(2)  Immediate appeal (hanggo) may be lodged against the decision to dismiss the 

claim for compensation. 
 

Article 20 (Request for Payment of Compensation) 
(1)  Any person who intends to request payment of compensation shall submit a 

written request for payment of compensation to the Public Prosecution Administration 
corresponding to the court which has made the decision on the compensation. <Amended by Act 
N o. 1868, J an. 16, 1967> 

(2)  The court s written decision on the compensation shall be attached to the written 
request. 

(3) If a request for payment of compensation is not made within one year after the 
written decision on the compensation was delivered, the right thereof shall be lost. <Amended by 
Act N o. 1868, J an. 16, 1967> 

(4)  In case there are several persons who have the right to receive the payment of 
the compensation, the request for payment of compensation made by one of them shall be 
regarded as having been made for all the persons. 
<Amended by Act No. 1868, J an. 16, 1967> 
 
Article 21 (Effect of Payment of Compensation) 

In case there are several persons who have the right to receive com- pensation, the 
payment of the compensation to one of them shall have the effect to all the persons. <Amended 
by Act N o. 1868, J an. 16, 1967> 
 
Article 22 (Prohibition of Transfer and Seizure of Claim) 

The claim for compensation shall not be transferred nor be seized. This provision 
shall also apply to the right for payment of compensation. <Amended by Act No. 1868, J an. 16, 
1967> 
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Article 23 (Applicable Provisions) 
With regard to the decisions and immediate appeal under this Act, the provisions in 

the Criminal Procedure Act shall be applicable mutatis mutandis unless otherwise specified in this 
Act. With regard to period, it shall be the same. <Amended by Act 
N o. 1868, J an. 16, 1967> 
 
Article 24 (Public Notice of Decisions on Compensation) 

(1)  When decisions on compensation become final, the court shall make public 
notice of them within two weeks by publishing the gist of the decisions in the official gazette. In 
such case, when requested by the person who has been rendered decision on compensation, the 
court shall make public notice of the gist of the decisions in more than two kinds of daily 
newspaper chosen by such applicant, one time respectively, and shall make such public notice 
within thirty days after the date of request. <Amended by Act N o. 3465, Dec. 17, 1981> 

(2)  When a decision to dismiss claim for compensation has become final by the 
reason stipulated in former part of Article 5 (2),, the provisions of Paragraph (1) shall be 
applicable mutatis mutandis. 
 
Article 25 (Cases of Judgment of Acquittal, etc.) 

(1)  Those, who have received judgment of acquittal or dismissal of prosecution in 
accordance with the provisions of the Criminal Procedure Act, may claim compensation for the 
detention, when, if there had not been causes enough for passing judgments of acquittal or 
dismissing prosecution, there would have been conspicuous causes for receiving judgment of not 
guilty.  

(2)  With regard to the compensation under Paragraph (1), the provisions concerning 
compensation for those who have received judgment of not guilty shall be applicable mutatis 
mutandis. With regard to the announcement of decisions on compensation, it shall be the same. 
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Article 26 (Compensation to Suspect) 
(1)  A person of those as suspects, of those under detention, who is subject to a 

disposition not to institute a public prosecution by a public prosecutor, may claim against the 
State for compensation for such detention (hereinafter referred to as suspect compensation ), 
except in case where there is any cause to make the disposition not to institute a public 
prosecution after the detention, and the disposition not to institute the public prosecution is not 
final, or is made under Article 247 (1) of the Criminal Procedure Act. <Amended by Act No. 
4935, J an. 5, 1995> 

(2)  In cases which fall under any of the following Subparagraphs, suspect 
compensation may not be made totally or in part: 

 1.  In case where it is recognized that a suspect has been placed under detention 
through his making of a false confession or fabricating evidence for judgment of guilty in order to 
induce misjudgment in the course of investigation or trial; 

 2.  In case where the investigation upon another fact has proceeded against a 
suspect in the course of detention and that fact constitutes offense; an 

 3.  In case where there are special circumstances that if the compensation were 
made, it would be contrary to good morals or other public order. 

(3)  In order to examine and determine a decision on the matters concerning suspect 
compensation, the Suspect Compensation Council (hereinafter referred to as Council ) shall be 
established in the District Public Prosecution Administration. 

(4)  The Council shall be placed under the direction and supervision of the Minister 
of Justice. 

(5)  The jurisdiction, organization, operation and other necessary matters of the 
Council shall be provided for by the Presidential Decree. [ This Article N ewly I nserted by the 
Act N o. 3956, N ov. 28, 1987] 
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Article 27 (Claim, etc. for Suspect Compensation) 
(1)  A person who intends to demand the suspect compensation shall make the claim 

to the Council of the District Public Prosecution Administration to which the public prosecutor 
who made a disposition not to institute a public prosecution belongs (or to the Council of the 
District Public Prosecution Administration to which the Branch Office is attached in case the 
public prosecutor who made such a disposition belongs to such Branch Office of the District 
Public Prosecution Administration). 

(2)  A person who makes a claim to the Council for suspect compensation under 
Paragraph (1), shall submit the compensation application form together with the documents 
certifying the fact that a disposition not to institute a public prosecution has been made. 
<Amended by Act N o. 4935, J an. 5, 1995> 

(3)  Suspect compensation shall be claimed within one year from the date of having 
received notice of the public prosecutor s disposition not to institute a public prosecution. 

(4)  The administrative litigation may be filed against the decision of the Council on 
a claim for suspect compensation after the judgment of the Minister of Justice has been made. 
[ This Article N ewly I nserted by the Act N o. 3956, N ov. 28, 1987] 
 
Article 28 (Applicable Provisions) 

(1)  The provisions of this Act concerning compensation to persons who are given 
verdicts of innocence shall be applicable mutatis mutandis within the scope not contrary to its nature 
except in cases that special provisions of this Act on suspect compensation are provided for. 

(2)  The provisions of this Act shall apply mutatis mutandis to compensation to 
persons who are given verdicts of innocence at military court or who receive a disposition not to 
institute a public prosecution by the prosecutor of the prosecution department of military court. In 
these cases, The Courts shall be deemed to be the Military Court , and similarly the Public 
Prosecution Administration shall be changed to the Prosecution Department of the Military Court 
, the Council to the District Council attached to the Special Council under Article 10 (2) of the 
State Compensation Act and the Minister of Justice to the Minister of National Defense. [ This 
Article N ewly I nserted by Act N o. 3956, N ov. 28, 1987] Article 29 Deleted. <by Act N o. 
3956, N ov. 28, 1987> 
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ADDENDA 
Article 1 

This Act shall enter into force as of January 1, 1959. 
Article 2 

The Criminal Compensation Act which has been effective in accordance with the 
Chosun Criminal Order shall be hereby repealed. 
Article 3 

With regard to those cases on compensation, whose causes took place before the 
enforcement of this Act, the previous Act shall apply. 

ADDENDA <Act N o. 1121, Aug. 13, 1962> 
(1)  This Act shall enter into force as of the date of its promulgation. 
(2)  Persons who are given judgments of not guilty at courts-martial from May 16, 

1961 to the date of the enforcement of this Act may claim compensation in accordance with this 
Act, provided that the claim of the compensation shall be made within six months from the date 
of the enforcement of this Act. 

(3)  The provisions of the Criminal Compensation Act shall apply mutatis mutandis 
to the persons who are given judgments of not guilty at the Revolutionary Court established in 
accordance with the Act on Organization of Revolutionary Court and Revolutionary Agency. (4) 
The claim of the compensation under the preceding Paragraph shall be made to the Supreme 
Court within six months from the date of the promulgation of this Act, and those claims made 
before the date of the promulgation of this Act shall be regarded to have been made in accordance 
with this Act. 

ADDENDA <Act N o. 1868, J an. 16, 1967> 
(1)  (Enforcement Date) This Act shall enter into force as of the date of its 

promulgation.  
(2) (Transitional Measures) With regard to the case by which a claim for 

compensation has been caused before the enforcement of this Act, the previous Act shall apply. 
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ADDENDA <Act N o. 2787, Dec. 15, 1975> 
(1)  (Enforcement Date) This Act shall enter into force at the expiration of ten days 

from the date of its promulgation. 
(2)  (Transitional Measures) With regard to the case by which a claim for 

compensation has been caused before the enforcement of this Act, the preceding examples shall 
apply. 
 

ADDENDA <Act N o. 3465, Dec. 17, 1981> 
(1)  (Enforcement Date) This Act shall enter into force as of the date of its 

promulgation.  
(2)  (Transitional Measures) With regard to the case in which cause of claim for 

compensation has occurred before the enforcement of this Act, the previous provisions shall 
apply. 
 

ADDENDA <Act N o. 3956, N ov. 28, 1987> 
(1)  (Enforcement Date) This Act shall enter into force as of February 25, 1988. 
(2)  (Transitional Measures) The compensations to have been claimed before the 

enforcement of this Act shall be made according to the previous provisions. 
 

ADDENDA <Act N o. 4935, J an. 5, 1995> 
(1)  (Enforcement Date) This Act shall enter into force as of the date of its 

promulgation.  
(2)  (Transitional Measures) Any claim for compensation on which a decision of the 

Council as prescribed in Article 27 (4) is made, before this Act enters into force, shall be subject 
to the previous provisions. 
 

ADDENDA <Act N o. 8435, M ay 17, 2007> 
Article 1 (Enforcement Date) 

This Act shall enter into force on January 1, 2008. (Proviso Omitted.) 
Article 2 through Article 9 Omitted. 
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Svensk författningssamling 

 
 
Lag 

om ersättning vid frihetsberövanden och andra 

tvångsåtgärder; 

 
utfärdad den 17 juni 1998. 

Enligt riksdagens beslut1 föreskrivs följande. 
1  § Denna lag gäller ersättning från staten för skador som orsakas av frihetsberövanden och andra 
tvångsåtgärder. 
 

2  § Den som har varit häktad på grund av misstanke om brott har rätt till ersättning, 
1. om det meddelas frikännande dom, åtalet avvisas eller avskrivs eller förundersökningen avslutas utan att 

åtal väcks, 
2.  om det för en viss del av brottsligheten meddelas frikännande dom, åtalet avvisas eller avskrivs eller 

förundersökningen avslutas utan att åtal väcks, och det är uppenbart att frihetsinskränkningen inte skulle ha 
beslu- tats endast för den övriga brottsligheten, 

3.  om något brott i domen hänförs till en mildare straffbestämmelse och det är uppenbart att 
frihetsinskränkningen vid en sådan bedömning inte skulle ha beslutats, 

4.  om beslutet om frihetsinskränkning efter överklagande eller överpröv- ning upphävs eller ersätts av ett 
beslut om en mindre ingripande åtgärd, eller 

5.  om beslutet om frihetsinskränkning undanröjs utan att det beslutas om ny handläggning. 
Vad som sägs i första stycket gäller också den som på grund av misstanke om brott har varit 

anhållen under minst 24 timmar i sträck. Den som har utsatts för en sådan frihetsinskränkning har också rätt till 
ersättning, om beslutet om anhållande upphävs efter avslag på en häktningsframställning. 

Vad som sägs i första stycket 1, 2, 4 och 5 gäller också den som på grund av misstanke om brott 
under minst 24 timmar i sträck har varit underkastad reseförbud eller anmälningsskyldighet, intagen för 
rättspsykiatrisk under- sökning eller tagen i förvar av befälhavare på fartyg eller luftfartyg. 
 

3  § Bestämmelserna i 2 § tillämpas också då någon på grund av en svensk myndighets efterlysning för brott 
eller begäran om anhållande eller utläm- 
 

1 Prop. 1997/98:105 och prop. 1997/98:96, bet. 1997/98:LU27, rskr. 1997/98:277. 

SFS 1998:714 

Utkom från trycket 
den 30 juni 1998 
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SFS 1998:714 ning för brott har varit utsatt för ett motsvarande frihetsberövande utom-  

 lands. 
 

4 § Den som har avtjänat fängelsestraff, sluten ungdomsvård eller för- vandlingsstraff 
för böter har rätt till ersättning, om det efter överklagande eller anlitande av särskilt 
rättsmedel meddelas frikännande dom eller döms ut en mindre ingripande påföljd eller 
om den dom som har legat till grund för verkställigheten undanröjs utan beslut om ny 
handläggning. Detsamma gäller den som efter beslut av domstol enligt 31 kap. 3 § 
brottsbalken har varit intagen för rättspsykiatrisk vård. 
 
5 § Den som har varit berövad friheten till följd av beslut vid myndig- hetsutövning 
utan att ha rätt till ersättning enligt 2�4 §§ har rätt till ersätt- ning, om det står klart att 
beslutet vilade på felaktiga grunder och därför var oriktigt. 
 
6 § Den skadelidande har inte rätt till ersättning enligt 2�5 §§, om den skadelidande 
själv uppsåtligen har föranlett åtgärden. 
Om den skadelidande har försökt undanröja bevis eller på annat sätt försvåra sakens 
utredning, eller om den skadelidande vid misstanke om brott har försökt undandra sig 
förundersökning eller lagföring, lämnas ersättning endast när det finns synnerliga skäl. 
Ersättning kan vägras eller sättas ned, om den skadelidandes eget be- teende har 
föranlett beslutet om frihetsinskränkning eller om det med hän- syn till övriga 
omständigheter är oskäligt att ersättning lämnas. Ersättning får dock inte vägras eller 
sättas ned enbart på den grunden att misstanke om brott kvarstår utan att skuldfrågan 
är klarlagd. 
Om tiden för frihetsinskränkning har avräknats eller annars beaktats vid fastställande 
eller verkställighet av brottspåföljd, kan ersättningen sättas ned efter vad som är 
skäligt. 
 
7 § Ersättning enligt 2�5 §§ lämnas för utgifter, förlorad arbetsförtjänst, intrång                      
i näringsverksamhet och lidande. 
 
8 § Den som åsamkas personskada eller sakskada genom våld som utövas med stöd av 
10 § eller 23 § första stycket första meningen polislagen (1984:387), 2 kap. 17 § 
utsökningsbalken eller 57 § tullagen (1994:1550) har rätt till ersättning, om den 
skadelidande inte har betett sig på ett sådant sätt att det varit påkallat att använda våld 
mot hans eller hennes person eller egendom. 
 
9 § Anspråk på ersättning enligt denna lag får inte överlåtas innan ersätt- ningen blivit 
slutligt bestämd. 
 

10 § Om ersättning betalas enligt denna lag och den ersättningsberätti- gade har rätt till 
skadestånd av någon annan, inträder staten i motsvarande mån i den 
ersättningsberättigades rätt. 
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11 § Den som har varit utsatt för en frihetsinskränkning på grund av misstanke om brott och fått 
ersättning enligt denna lag är skyldig att betala tillbaka det mottagna beloppet, om han eller hon 
senare döms för gärningen och till följd av domens innehåll inte skulle ha haft rätt till ersättning 
vid en prövning enligt 2 § 3. Återbetalningsskyldigheten får jämkas, om det finns särskilda 
skäl. 
__________________ 

  

SFS 1998:714  
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1.  Denna lag träder i kraft den 1 januari 1999, då lagen (1974:515) om ersättning vid frihetsinskränkning upphör 
att gälla. 

2.  Den nya lagen tillämpas även i fråga om åtgärder som har vidtagits före ikraftträdandet men inte har upphört 
före denna tidpunkt. 
 
På regeringens vägnar 

LAILA FREIVALDS 
 
 Dag Mattsson 
 (Justitiedepartementet) 
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