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ABSTRACT

Many factors lead to a miscarriage of justice in the official inquiry stage in Thailand;
for example, an unbalanced and ineffective investigation system, the collection of evidence by
inquiry officials aimed at incriminating anyone rather than the alleged offenders, the injured
person maliciously giving false statements to inquiry officials or misleading them about the
alleged offender. There have even been cases where an inquiry official has acted incautiously and
wrongfully by coercing, inducing, compelling and committing acts of violence against alleged
offenders in order to force them to confess, including perjuring themselves by giving untrue
evidence against them.

Apart from the above-mentioned factors, another important factor leading to the
miscarriage of justice is “an ineffective system of judicial administration”. In other words, it is
not the case that inquiry officials intend to act incautiously or negligently, but they focus on
exercising their legal rights within authority. However, these rights affect the liberty of the
alleged person to the extent that they are severely damaged. In this case, the alleged offenders are
not protected by the Act on liability for the wrongful act of official B.E. 2539.

Such a miscarriage of justice affects many alleged offenders who are mistakenly
brought into an unfair judicial system that causes them injury from being held in custody during
the inquiry stage for a period of up to 84 days. This has a devastating effect on their lives, bodies
and minds, as well as the relationship within their families, including their reputation. As a result,
the official involved should be held responsible for paying compensation to those who are found
to have not been involved in committing any crime, but who have suffered from mistakes made

by the official inquiry.



Nowadays, there are two laws related to this issue, the first of which is the
Constitution of the Kingdom of Thailand B.E. 2540, according to Article 40 states that

“A person shall have the rights in judicial process as follow;

(5) An injured person, defendant, and witness in criminal case have the right to
protection, necessary and proper assistant from the state. Emolument, compensation and essential
expenditure shall be governed by the provision of law.”

The second is the Damages for the Injured Person and Compensation and Expense for
the Accused in a Criminal Case Act, B.E. 2544 (2001), which directly prescribes the conditions to
remedy wrongfully-alleged offenders. This Act allows compensation to be paid only in the cases
involving the public prosecutor. According to section 20 states that

“The accused who is entitled to compensation and expense under this Act shall:

(1) be the accused prosecuted by the public prosecutor;

(2) being in custody during trial; and

(3) not being the person who committed the offense upon clear evidence and the
charge has been withdrawn during trial or the final judgment of such case stating that the fact to
the case is conclusive that the accused is not the person who committed the offense or such act is
not an offense.

If, in the case where there are many accused person and any of such person has died
before the final judgment has been made, the committee has determined the compensation and
expense to be paid for the accused that still alive and such circumstance related to the nature of
the offense, the death accused shall entitle to the compensation and expense under this act.

From this section, it seems that Thai law currently makes no provision for remedy in
the inquiry stage; therefore, compensation cannot be paid in cases of miscarriage of justice at the
stage of an official inquiry, which is extremely unfair for alleged offenders. Thus, it is essential to
revise the Thai criminal compensation law and evaluate measures in other countries’ law to
provide a model for the Injured Person and Compensation and Expense for the Accused in
Criminal Case Act, B.E. 2544 (2001) by focusing on making compensation available in the
inquiry stage to alleged offenders who are confined to jail during the investigation process. This
will improve Thailand’s criminal judicial process, as well as certifying the liberty of alleged

offenders. The amended provisions will comply with Article 40 of the Constitution of the



Kingdom of Thailand B.E. 2540 regarding the rights of alleged persons, as mentioned above.

Moreover, it will be fair for alleged offenders who suffer from a miscarriage of justice in the

inquiry stage in the future.
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** Prof. Mikine Eto. Op. Cit.
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“ Ibid. Article 6.
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 Ibid. Article 4-2.

“ Ibid. Article 4-3 (1).

" Ibid. Article 4-3 (2).
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