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ABSTRACT

The abjectives of this thesis are to study about The Authority of The Courts to
Determine the Conditions of Provisional Release under the Code of Criminal Procedure Article
108, paragraph three, significant laws which determine the court can release accused or defendant
on an undertaking or a recognizance or abide by the conditions of release about the residence or
other conditions. To protect a risk of absconding, a risk of tampering with the evidence, or the
danger of re-offending, or is under some kind of restraint by taking security for his appearance.
And as an alternative to the court will consider the accused or defendant release which are non-
bailable and without deposit of money or other valuable security.

According to this study, For the necessary of criminal proceedings which a state has
the power to detain a person as part of the interrogation process. The examination evidence or
search for the truth will lead to the imposition of the accused or defendant. An authority of state
to detain a person, it must be necessary to group the purpose of litigation has proceeded smoothly.
And security taken from a person to appear on a fixed date before a court. Indeed, the necessary
to bring the person in authority of state includes the arrest, detention, imprisonment and release it
means to reason the arrest warrant and the grounds for the detention is the "main reason" on the
case of any such event, then took the authority of state to detain a person there is always
necessary and unbailable, and "secondary reason" or a case about the seriousness of the offense.
In any case, the rights of the constitutional might be provisional released. Provisional release is

protection of individual rights and liberty at its core for a period of time during the investigation



and trial. That if there is no reason to believe that they escape, a risk of tampering with the
evidence, or the danger of re-offending. In all cases, it will be released or provisional released.
The author analyzes, Certain differences in current practices may be identified
between the Laws of Thailand and the Laws of France, Germany and Canada. To propose and
set up the terms of release to detain a person. For the purpose of remand detention can be
achieved thereby. To protect a risk of absconding, a risk of tampering with the evidence, or the
danger of re-offending, or is under some kind of restraint by taking security for his appearance.
And as an alternative to the court will consider the accused or defendant release which are non-
bailable and without deposit of money or other valuable security. This supervision compels the
person to submit himself to one or more of the obligations enumerated hereafter, according to the
judge’s decision : not to leave the territorial boundaries fixed by the judge; not to leave his
domicile or the residence fixed by the judge except under the conditions and for the grounds
determined by this judge; not to go to certain places or only to go to the places determined by the
judge and to use The Electronic Tool to control a suspect or defendant (House Arrest); to notify
the judge of any travel beyond the boundaries determined; to appear periodically before the
service, authorised associations or authorities appointed by the judge, who are obliged to observe
strict confidentiality in respect of the actions of which the person under judicial examination is
accused; to abstain from seeing, meeting and contacting by any means those persons specifically
identified by the investigating judge; not to hold or carry and weapons and, if necessary, to hand
any weapons he holds over to the court office in exchange for a receipt; not to engage in certain

professional or social activities; and other measures.
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* Advocates of Pretrial Detention justly their position in term of the public need for protection from
individuals accused of certain crimes who are likely to commit similar crimes in the period between initial
arrest and the setting of bail, and the time of trial.

From Bail Reform and The Constitutionality of Pretrial Detention (p. 1223), by John N. Mitchell,
Virginia law review, 55(7), 1969.
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* Article 63 (Modifie” par Loi n°2002-307 du 4 mars 2002-art. 2 JORF 5 mars 2002)

L’ officier de police judiciaire peut, pour les nécessitiés de I’ enquéte, placer en garde a vue toute
personne a ’encontre de laquelle il existe une ou plusieurs raisons plausible de soupgonner qu’elle a commis ou
tenté¢ de commettre une infraction. Il en informe dés le début de la garde a vue le procureur de la République.

La personner gardée a vue ne peut étre retenue plus de vingt-quatre heures. Toutefois, la garde a vue
peut étre prolongée pour un nouveau délai de vingt-quatre heures au plus, sur autorisation écrite du procureur
de la République. Ce magistrate peut subordonner cette autorisation a la presentation préalable de la personne
gardée a vue.

Sur instructions du procureur de la République, les personnes a I’encontre desquelles les elements
recueillis sont de nature a motive I’exercice de poursuites sont, a I’issue de la garde a vue, soit remises en
liberté, soit déférées devant ce magistrate.

Pour I’application du present article, les resorts des tribunaux de grande instance de Paris, Nanterre,

Bobigny et Créteil constituent un seul et meme resort.
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** Criminal Procedure Code Strafprozebordnung, StPo, Section 116a. (Suspension on Bail)
(1) Bail shall be furnished by depositing cash or securities, by pledging property or in the form of
surety by suitable persons.
(2) The judge shall determine the amount and type of bail at his discretion.
(3) The accused who applies for the suspension of execution of the warrant of arrest upon furnishing
bail and who does not reside within the territorial scope of this statute shall be obliged to authorize a person

residing in the district of the competent court to receive service on his behalf.



86

awszuangruedsnasanaNe Iy teesiu 11as 116”7 latmuaeouly
A A o ' o Yo &
'Wﬁf]i]'Wlﬁﬂ']iﬂ’Jﬂﬂillﬂﬂjﬂﬂﬂ'ﬁﬂa@ﬂaﬁjﬂﬁ'nu]ﬂﬂ\?u

o { v oo o @ o @
1) ﬁ’]a@’m%gﬂ’l‘ﬂuﬂuWﬂﬁﬂ’]iﬁLﬂNWﬁﬁllﬂ‘ll')ﬂf)ﬂigﬁﬁﬂ1Uﬂ15ﬂ3UﬂNﬂ3 qa1IyY

H 4

= = A A A S v =1
ﬂ'JHJ!ﬁfJ\‘]Gluﬂ'lﬁﬁﬁUﬁu IﬂﬂlﬂW']gﬂfﬂ\TfNNW@]iﬂWﬁﬂWﬂ”liﬂ!nJﬂﬁ@@llﬂu

(1) Tddesm liUsenudiaema dninaudensvsedninnudumuiivue

2

Y AA g A ] o A A A o A dy =
) mwesnnndniuniiluiegeordensenin gidnuvseuanun Tag
" Yo @ v
lildsueyanannainena wiewiinauosns

) { 1 o ) ' Y o o { o
3) Vﬂll@@ﬂmﬂﬁﬂ'luﬁﬁ’)uﬁ’Jﬂﬂl’JU’ﬂQﬂwsl@ﬂiiﬂWﬂU@L!ﬁﬂlﬂ\‘luﬂﬂﬁﬁﬂWWU@]

* The Criminal Procedure Code (Germany). StrafprozeBordnjng (StPO) .section 116.
(Suspension of Execution of the Warrant of Arrest)

(1) The judge shall suspend execution of a warrant of arrest which had been issued only for risk of
flight if less incisive measures sufficiently substantiate the expectation that the purpose of remand detention can
be achieved thereby. In particular, the following measures may be considered.

1. an instruction to report at certain times to the office of the judge, the prosecuting authority, or
to a specific office to be designated by them:

2. an instruction not to leave his place of residence, or wherever he happens to be, or a certain
area, without permission of the judge or the prosecuting authority.

3. an instruction not to leave his private premises except under the supervision of a designated
person.

4. the furnishing of an adequate security by the accused or another person.

(2) The judge may also suspend execution of a warrant of arrest which is justified for risk of
tampering with evidence, if less incisive measures sufficiently substantiate the expectation that they will
considerably reduce the risk of tampering with evidence. In particular, an instruction not to have contact with
co-accused, witnesses, or experts may be considered.

(3) The judge may suspend execution of a warrant of arrest issued in accordance with Section 112a
provided there is sufficient substantiation of the expectation that the accused will comply with certain
instruction and that the purpose of detention will be achieved thereby.

(4) In the cases of subsections (1) to (3), the judge shall order execution of the warrant of arrest if:

1. the accused grossly violates the duties and restrictions imposed upon him;
2. the accused makes preparations for flight, remains absent without sufficient excuse upon
proper summons to appear, or shows in any other manner that the trust reposed in him was not justified; or

3. new circumstances make the arrest necessary.
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** The Criminal Procedure Code (Germany). StrafprozeBordnjng (StPO) .section 116-116a.
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The Criminal Procedure Code (Germany). StrafprozeBordnjng (StPO) .section 117. Review of
Detention.

1) As long as the accused is in remand detention, he may at any time apply for a court hearing as to
whether the warrant of arrest is to be revoked or whether its execution is to be suspended in accordance with
Section 116.

2) A complaint shall be inadmissible where an application has been made for a review of detention.
The right of complaint against the decision following the application shall remain unaffected.

3) The judge may order specific investigations which may be important for the subsequent decision
about the continuation of remand detention, and he may make a further review after the completion of such
investigations.

4) If the accused does not yet have defense counsel, he shall be assigned defense counsel for the
duration of remand detention, if its execution has lasted for at least 3 months and the public prosecution office
or the accused or his statutory representative has requested it. The accused shall be informed about his right to
submit a request. Sections 142, 143 and 145 shall apply mutatis mutandis.

5) If remand detention has lasted for 3 months and the accused has not applied for review of
detention or has not lodged a complaint against the remand detention, the review of detention shall be

conducted upon the court's own motion, unless the accused has defense counsel.
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* Section 515(10) of the Criminal Code provides that bail may be denied in three situations:

(a) where the detention is necessary to ensure [the accused’s] attendance in court in order to be dealt
with according to law;

(b) where the detention is necessary for the protection or safety of the public . . . including any
substantial likelihood that the accused will, if released from custody, commit a criminal offence or interfere
with the administration of justice; and

(c) on any other just cause being shown and, without limiting the generality of the foregoing, where
the detention is necessary in order to maintain confidence in the administration of justice, having regard to all
the circumstances, including the apparent strength of the prosecution’s case, the gravity of the nature of the
offence, the circumstances surrounding its commission and the potential for a lengthy term of imprisonment.
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* Section 515 (1) Subject to this section, where an accused who is charged with an offence other than
an offence listed in section 469 is taken before a justice, the justice shall, unless a plea of guilty by the accused
is accepted, order, in respect of that offence, that the accused be released on his giving an undertaking without
conditions, unless the prosecutor, having been given a reasonable opportunity to do so, shows cause, in respect
of that offence, why the detention of the accused in custody is justified or why an order under any other
provision of this section should be made and where the justice makes an order under any other provision of this
section, the order shall refer only to the particular offence for which the accused was taken before the justice.

® Section 515 (2) Where the justice does not make an order under subsection (1), he shall, unless the
prosecutor shows cause why the detention of the accused is justified, order that the accused be released

(a) on his giving an undertaking with such conditions as the justice directs;

(b) on his entering into a recognizance before the justice, without sureties, in such amount and with
such conditions, if any, as the justice directs but without deposit of money or other valuable security;

(c) on his entering into a recognizance before the justice with sureties in such amount and with such
conditions, if any, as the justice directs but without deposit of money or other valuable security;

(d) with the consent of the prosecutor, on his entering into a recognizance before the justice, without
sureties, in such amount and with such conditions, if any, as the justice directs and on his depositing with the
justice such sum of money or other valuable security as the justice directs; or

(e) if the accused is not ordinarily resident in the province in which the accused is in custody or does not
ordinarily reside within two hundred kilometres of the place in which he is in custody, on his entering into a
recognizance before the justice with or without sureties in such amount and with such conditions, if any, as the justice
directs, and on his depositing with the justice such sum of money or other valuable security as the justice directs.

*" From The Art of Bail (p.37), by Katz, Joel Tan, 1959.
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* Section 515 (4) (4) The justice may direct as conditions under subsection (2) that the accused shall do
any one or more of the following things as specified in the order:

(a) report at times to be stated in the order to a peace officer or other person designated in the order;

(b) remain within a territorial jurisdiction specified in the order;

(¢) notify the peace officer or other person designated under paragraph (a) of any change in his
address or his employment or occupation;

(d) abstain from communicating, directly or indirectly, with any victim, witness or other person
identified in the order, or refrain from going to any place specified in the order, except in accordance with the
conditions specified in the order that the justice considers necessary;

(e) where the accused is the holder of a passport, deposit his passport as specified in the order;

(e.1) comply with any other condition specified in the order that the justice considers necessary to
ensure the safety and security of any victim of or witness to the offence; and

(f) comply with such other reasonable conditions specified in the order as the justice considers

desirable.
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” Section 51 5(4.1), the court shall order a firearm prohibition on persons released for certain charges

including:

1) offences where violence is used, threatened, or attemtped

2) criminal harassment

3) intimidation of a justice system participant

4) terrorism offences

5) certain firearms offences

6) certain CDSA offences

7) certain offences under Security of Information Act
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