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ABSTRACT

When a child and young person who have inappropriate behaviors or commit
offenses enter criminal justice system; they, as alleged offenders or accused persons, will be
served with rights according to law. In constituting the proceedings, welfare and future of the
Youth must be taken into consideration. Rather than being punished, the Youth should be trained,
taught and aided in reforming himself so that he becomes good citizen. The Act of Juvenile and
Family Courts and Procedures for Juvenile and Family Cases B.E. 2010 is, therefore, enacted in
order to recognize rights of the Youth that should be protected according to basic universal

principles and to be guidelines for the performance of the state official duties.

In prosecuting the Youth, who commits a criminal offense jointly with a person who
is not a child or young person; Section 96 of The Act of Juvenile and Family Courts and
Procedures for Juvenile and Family Cases B.E. 2010 provides a solution in the case that a charge
is, by mistake, brought against the Youth jointly with his adult co-offender to the court having
jurisdiction over Normal Case. As a result of the restriction on the jurisdiction of Juvenile and
Family Court in the past; Section 96 provides that the court, which has jurisdiction over Normal
Case and accepts child and young person case, has discretion to decide whether to transfer the
child and young person case to Juvenile and Family Court for trial. With the so enactment, in the

case that the court having jurisdiction over Normal Case finds that it is unsuitable to transfer the



child and young person case to Juvenile and Family Court for trial, the Youth is deprived of
Rights in Juvenile Justice System. In addition, the provision provides that the proceedings in the
investigation stage and the trial and adjudication already conducted by the court having
jurisdiction over Normal Case are deemed to be lawful and valid despite the fact that the so

prescribed will lead the youth offender to be treated as his co-offender who is adult.

What is studied in this thesis is, therefore, Rights of the Youth in Prosecution
Proceedings that are not protected in the case that the Youth commits a criminal offense jointly
with a person who is not a child or young person. It is done with the intention to suggest
guidelines for the protection of rights of the youth that suits the current situation where Juvenile
and Family Courts are established in every province of Thailand. It is suggested that the
discretion of the court having jurisdiction over Normal Case and accepting child and young
person cases should be restricted; that the court should be obliged to transfer child and young
person cases to the court having jurisdiction over juvenile and family case for retrial; and that the
court having jurisdiction over juvenile and family case should be allowed to admit the facts
obtained through the proceeding in the investigation stage and the trial and adjudication
conducted prior to the transferal, provided that welfare and future of the Youth are given priority
in doing so. By doing so, rights to correct, appropriate, and fair trial and adjudication of the Youth

will be protected and the objective of the prosecution of the Youth will be truly adhered.
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* Youth Court Act 2011 Section 2 (1)

“(1) The application of criminal law relating to young people is above all to counter renewed criminal
offences on the part of a youth or young adult: In order to achieve this goal, the legal consequences, and with
respect for the parental right of upbringing also the procedure, shalbe orientated primarily in line with the

educational concept.”
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* Youth Court Act 2011 Section 2 (2)

“(2) The provisions of general law shall apply only insofar as not otherwise provided for in this Law.”

* Youth Court Act 2011 Section 1 (2)

“(2) “youth” shall mean anyone who, at the time of the act, has reached the age of fourteen but not yet
eighteen years; “young adult” shall mean anyone who, at the time of the act, has reached the age of eighteen but
not yet twenty-one years.”

* Youth Court Act 2011 Section 3

“A youth shall bear criminal liability if, at the time of the act, he has reached a level of moral and
intellectual maturity sufficient to enable him to understand the wrongfulness of the act and to conduct himself
in accordance with such understanding. For the purposes of bettering a youth who bears no criminal liability
due to a lack of maturity the judge may order the same measures as the judge responsible for family and

guardianship matters.”
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® Criminal Code 2009 Section 19

“Persons who have not attained the age of fourteen at the time of the commission of the offence shall
be deemed to act without guilt.”
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’ Youth Court Act 2011 Section 103

“(1) Criminal cases brought against youths and adults may be joined in accordance with the
provisions of general procedural law if this is apposite in order to investigate the truth or on other important
grounds.”

**Youth Court Act 2011 Section 103

“(3) Where the judge orders separation of the joined matters, the matter which has been separated off

shall immediately be surrendered to the judge who would have had jurisdiction had the joinder not taken place.”
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"' Children and Young Persons Act Section 4
“For the purposes of this Act, a child or young person is in need of care or protection if —
(h) the child or young person —

(i) is a person in respect of whom a relevant offence has been or is believed to have been committed”
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* Children and Young Persons Act Section 28 (1)

“(1) Every court in dealing with a child or young person who is brought before it, either as being in
need of care or protection, or as an offender or otherwise, shall have regard to the welfare of the child or young
person and shall, in a proper case, take steps for removing him from undesirable surroundings, and for securing
that proper provision is made for his education and training.”

" Children and Young Persons Act Section 2

“child” means a person who is below the age of 14 years.

“young person” means a person who is 14 years of age or above and below the age of 16 years.

** Penal Code 2009 Section 82

“Nothing is an offence which is done by a child under 7 years of age.”

* Penal Code 2009 Section 83

“Nothing is an offence which is done by a child above 7 years of age and under 12, who has not
attained sufficient maturity of understanding to judge of the nature and consequence of his conduct on that

occasion”
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' Children and Young Persons Act Section 29

“No child or young person while detained in a police station or while being conveyed to or from any
court, or while waiting before or after attending in any criminal court, shall be permitted to associate with an
adult (not being a relative) who is charged with an offence other than an offence with which the child or young
person is jointly charged.”

"7 Children and Young Persons Act Section 28 (2)

“(2) A court shall not order a child below the age of 10 years to be sent to an approved school, a
remand home or place of detention unless for any reason, including the want of a fit person of his own religious
persuasion who is willing to undertake the care of him, the court is satisfied that he cannot suitably be dealt
with otherwise.”

"* Children and Young Persons Act Section 40 (1)

“Any court by or before which a child or young person is found guilty of an offence may, if it thinks
fit, remit the case to a Juvenile Court.”

" Children and Young Persons Act Section 40 (2)

“(2) Where any such case is so remitted, the offender shall be brought before a Juvenile Court
accordingly, and the Juvenile Court may deal with him in any way in which it might have dealt with him if he

had been tried and found guilty by the Juvenile Court.”
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