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ABSTRACT

The arresting, To issue a warrant of arrest, Controlling and confinement including not
to release temporary the accused, these are to be a same cases that it will to detain a person is
under a power of state. Practically, It found that there are so many problems, It will be started
from the arresting, the issuing a warrant of arrest from an inquiry official, Prosecutor and court,
so that is in order to easy way to perform but it is not to the purpose of the arrest in and the
issuing a warrants of arrest in any way. And the controlling and confinement it found that an
offender will not have to get temporary released because of there is no lay down measure to
examine by a court and not to have a judicial control or security measures. So that in order to
prevent escape or to prevent cause a disturbance with evidences or witnesses or to prevent make
another trouble. As well as The temporary release of Thailand have taken a concept of temporary
release by call for money bail system is significant (Money Bail System) in the group of country
which were used a common law systems (Common law) These country will call for money bail
so high. It it to protect rights of the individual not be affected by the practice of justice
organizational. And at the same time in order to prevent the damage and the dishonor on the
judicial process, and have affected to confidence and faith of the people as the pawns in a battle to
prove his innocence, the case fully. And measures consistent with the benefit of the doubt or the
presumption that the accused or defendant is innocent until it is proved that the person is guilty of
legal reality, so that It should to set the inspected measures to issue a summon, issue a warrant of
arrest of police inquire official or DSI inquire official that it can be done via prosecutor giving a
commented before, Said that, the police inquire official or DSI inquire official will not to submit a

petition to the court or a judge direly in order to issued a warrant of arrest. So that, Prosecutor will



see a necessary of taking any person into the state power by to apply to to the court or a judge
issuing a warrant of arrest of police inquire official or DSI inquire official shall be duly justified.
Although Its have reasonable evidence that the offender break a conditions that it can be issued
a warrant of arrest but the prosecutor must consider that police inquire official or DSI inquire
official whether should issue a summon before In the event that there is no main cause to apply
for issue a warrant of arrest, said that, It is reasonable cause to believe that to escape or to cause a
disturbance with evidence or witnesses and reasonably believed to cause misfortune otherwise in
any way or many way. It suitable for the prosecutor to provide police official s or DSI issue a
summon before. And set a control measure by judicial or security measures with temporary
imprison not exceeding 7 days, or up to 48 days or up to 84 days under the Code of Criminal
Procedure, Section 87 with the accused who no have a conduct to escape or to cause a disturbance
with evidence or witnesses and reasonably believed to cause misfortune otherwise. By the way of
internment, Not allow into defined area, call for bond with securities, Detention in a hospital, Do
not allow to do some occupations, Must do report oneself to the court as scheduled periodically.
Or delivery of all personal documents such as passport (Passport), driving license giving to police
official or court officer, Do not allow to meet or associate with any person prescribed by judge
such as a victims or witnesses. Court must presence a reasonable suitable, if court will not to use
the measure by judicial or security measures and have an order to temporary imprison the accused
or to expand the time for temporary imprison. After have received a temporary release, if the
accused have a new behavior, Court be able to order imprison his/her again. Besides, Court order
which is given the accused is under the control of judicial or security measures must be presence
a reasonable in necessary too, so that the procedure of temporary release of the accused or the
defendant which have a bail by inquire official, the prosecutor or court, it should be considered
his/her economic status of the individual, age, behavior, intelligence, education, health, habits,
occupation and environmental state of mind of such person. Or the condition of guilty or another
causes which it should be kindly combinability in order to define the appropriate of bail for each
temporary released, person, As well as due to the escape of the accused or the defendant is
released, temporary provisional release, whether subject to conditions or not. It is an offense in
the Criminal Code And define the crime of escape or not by the appointment of the court is guilty

of violating the Code of Civil Procedure jurisdiction.
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" The German code criminal procedure Section 115 [Examination by the Court]
(1) If the accused is apprehended on the basis of the warrant of arrest, he shall be brought before
the competent court without delay.
(2) The court shall examine the accused concerning the subject of the accusation without delay
following the arrest and not later than on the following day.
(3) During the examination, the incriminating circumstances shall be pointed out to the accused and
he shall be informed of his right to reply to the accusation or to remain silent. He shall be given an opportunity

to remove grounds for suspicion and arrest and to present those facts which speak in his favour.
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* The German code criminal procedure Section 120 [Revocation of the Warrant of Arrest]

(1) The warrant of arrest shall be revoked as soon as the conditions for remand detention no longer
exist, or if the continued remand detention is disproportionate to the importance of the case or to the anticipated
penalty or measure of reform and prevention. In particular, it is to be revoked if the accused is acquitted or if
the opening of the main proceedings is refused, or if the proceedings are terminated other than provisionally.

(2) The release of the accused shall not be delayed by the fact that an appellate remedy is being
sought.

(3) The warrant of arrest shall also be revoked if the public prosecution office makes the relevant
application before public charges have been preferred. Simultaneously with this application, the public
prosecution office may order the release of the accused.

* The German code criminal procedure Section 117 [Review of Detention]
(1) As long as the accused is in remand detention, he may at any time apply for a court hearing as to

whether the warrant of arrest is to be revoked or its execution suspended in accordance with Section 116

(review of detention).
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(2) A complaint shall be inadmissible where an application has been made for a review of
detention. The right of complaint against the decision following the application shall remain unaffected.

(3) The judge may order specific investigations which may be important for the subsequent
decision concerning continuation of remand detention, and he may conduct a further review after completion of
such investigations.

’ Kurt Madlener. The Protection of Human Rights in the Criminal Procedure of the Federal Republic of
Human Rights in Criminal Procedure. A Comparative Study, ed. F.A. Andrews (London : Martins, Nijhoff,

1982). pp. 244-245.
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° The Criminal Procedure Code Section 116a [Type of Bail; Authorization to Receive Service]

(1) Bail shall be furnished by depositing cash, shares or bonds, by pledging property, or in the form
of a surety by suitable persons. Any diverging provisions in a statutory instrument issued under the Act on
Payments to and from Courts and Judicial Authorities shall remain unaffected.

(2) The judge shall determine the amount and type of bail at his discretion.

(3) An accused person who is not resident within the territorial scope of this statute and applies for
suspension of execution of the warrant of arrest upon furnishing bail shall authorize a person residing within the

district of the competent court to receive service on his behalf.
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7 The Criminal Procedure Code Section 116a [Type of Bail; Authorization to Receive Service]

(1) Bail shall be furnished by depositing cash, shares or bonds, by pledging property, or in the form
of a surety by suitable persons. Any diverging provisions in a statutory instrument issued under the Act on
Payments to and from Courts and Judicial Authorities shall remain unaffected.

(2) The judge shall determine the amount and type of bail at his discretion.

(3) An accused person who is not resident within the territorial scope of this statute and applies for
suspension of execution of the warrant of arrest upon furnishing bail shall authorize a person residing within the
district of the competent court to receive service on his behalf.

* gile 01N, (2554). mimwmmﬂgm/w??ﬁmimmammtywﬁ'amﬁ. 1. 105.
’ Criminal Procedure Code of the French Republic Article 63

A judicial police officer may, where this is necessary for an enquiry, arrest and detain any person
against whom there exist one or more plausible reasons to suspect that they have committed or attempted to
commit an offence. At the beginning of the arrest and detention he informs the district prosecutor.

The person so placed in custody may not be held for more than twenty-four hours. However, the
detention may be extended for a further period of up to twenty-four hours on the written authorisation of the
district prosecutor. The district prosecutor may make this authorisation conditional on the prior production
before him of the person detained.

On instructions given by district prosecutor, any persons against whom the evidence collected is
liable to give rise to a prosecution are, at the end of the police custody, either set free or referred to the district
prosecutor.

For the implementation of the present article, the area jurisdiction of the Paris, Nanterre, Bobigny

and Créteil district courts constitute a single jurisdiction.
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"" Criminal Procedure Code of the French Republic article 62 Persons in respect of whom there is no
plausible reason to suspect that they have committed or attempted to commit an offence may only be detained

for as long as is necessary for their hearing.
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" Criminal Procedure Code of the French Republic article 137
The person under judicial examination, presumed innocent, remains at liberty. However, if the
investigation so requires, or as a precautionary measure, he may be subjected to one or more obligations of

judicial supervision. If this does not serve its purpose, he may, in exceptional cases, be remanded in custody.
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** Criminal Procedure Code of the French Republic article 137-3
The liberty and custody judge gives his ruling by a reasoned judgment. Where he orders or prolongs
aremand in custody, or rejects a request for release, the ruling must enunciate the legal and factual matters that
render judicial supervision inadequate, as well as the grounds for detention, with reference only to the
provisions of articles 143-1 and 144.
In every case, the person under judicial examination is notified of the ruling and receives a complete
copy of it, for which he has to sign the case file.
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* Criminal Procedure Code of the French Republic Article 144
Pre-trial detention may only be ordered or extended if it is the only way:
1 to preserve material evidence or clues or to prevent either witnesses or victims being pressurised,
or fraudulent conspiracy between persons under judicial examination and their accomplices;
2 to protect the person under judicial examination, to guarantee that he remains at the disposal of
the law, to put an end to the offence or to prevent its renewal;
3 to put an end to an exceptional and persistent disruption of public order caused by the seriousness

of the offence, the circumstances in which it was committed, or the gravity of the harm that it has caused.
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* Criminal Procedure Code of the French Republic Article 144-1
Pre-trial detention may not exceed a reasonable length of time in respect of the seriousness of the
charges brought against the person under judicial examination and of the complexity of the investigations
necessary for the discovery of the truth.

* Criminal Procedure Code of the French Republic Article 138 Judicial supervision may be ordered
by the investigating judge or the liberty and custody judge if the person under judicial examination is liable to
incur a misdemeanour imprisonment penalty, or one that is more severe.

This supervision compels the person to submit himself to one or more of the obligations
enumerated hereafter, according to the investigating judge's decision :

1° not to leave the territorial boundaries fixed by the investigating judge;

2° not to leave his domicile or the residence fixed by the investigating judge except under the
conditions and for the grounds determined by this judge;

3° not to go to certain places or only to go to the places determined by the investigating judge;

4° to notify the investigating judge of any travel beyond the boundaries determined;

5° to appear periodically before the services, authorised associations or authorities appointed by the
investigating judge, who are obliged to observe strict confidentiality in respect of the actions of which the
person under judicial examination is accused;

6° to answer the summons of any authority, association or qualified person appointed by the
investigating judge and to submit himself to, as the case may be, supervision measures concerning his work or
trade, or attendance at lessons of any description as well as any socio-educational measures designed to favour
his reinsertion into society as well as to prevent re-offending;

7° to hand over all identity documents, especially his passport, to the court office or a police station

in exchange for a receipt which acts as a proof of identity;
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8°to abstain from driving all or certain types of vehicle and, if necessary, to hand over his driving
licence to the court office in exchange for a receipt. However the investigating judge may decide that the person
under judicial examination may drive in order to work;

9°to abstain from seeing, meeting and contacting by any means those persons specifically identified
by the investigating judge;

10° to undergo medical examination, treatment or care, or even hospitalisation, particularly with the
aim of detoxification;

11° to provide a guarantee, of which the amount and instalments (which may be one or more) are
determined by the investigating judge, taking into account the income and outgoings of the person under
judicial examination.

12° not to engage in certain professional or social activities, with the exception of electoral
mandates or union responsibilities, where the offence was committed in the performance of these activities and
where it is feared that a new offence may be committed. Where the activity concerned is that of an advocate, the
investigating judge must refer the case to the bar council, which decides as stated under articles 23 and 24 of
law n° 71-1130 of 31 December 1971 governing the reform of certain judicial and legal professions. The Bar
Council gives a ruling within fifteen days.

13° not to draw cheques other than those which exclusively allow the withdrawal of sums by the
drawer from the drawee or certified cheques and, if necessary, to hand over to the court office any cheques
whose use is thus prohibited.

14° not to hold or carry any weapons and, if necessary, to hand any weapons he holds over to the
court office in exchange for a receipt;

15° to provide real or personal securities, for a sum and for a period determined by the investigating
judge;

16° to pro