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ABSTRACT

The objective of this thesis is to study construction of Section 199 of the Penal Code,
particularly the extent of liability and legal problem concerning acts committed upon a whole or
part of an infant’s corpse. Considering Section 199 of Thai currently enforced Penal Code
providing that whoever stealthily buries, conceals, removes or destroys a whole or part of a
corpse in order to conceal the birth, the death, or the cause of death shall be liable to
imprisonment for not exceeding one year or a fine of not exceeding two thousand Baht, or both; it
can be seen that such provision does not mention about an infant’s corpse or part of an infant’s
corpse. This, therefore, raises the construing issue of whether the provision of this section can be
applied to punish the person whose evil act is committed upon a whole or part of an infant’s
corpse, especially that who uses a whole or part of an infant’s corpse for black magic ritual.

It is found from the study that elements of the crime according to Section 199 are
external elements, i.e. (i) stealthily buries, conceals, removes or destroys (ii) a whole or part of a
corpse; and internal elements, i.e. (i) intent (ii) motive which is to conceal the birth, the death, or
the cause of death. Taking an infant’s corpse to use in black magic ritual, to make Kumarn Thong
(black magic baby), is an act committed upon a whole or part of an infant’s corpse. The motive of
so doing is not to conceal the birth, the death, or the cause of death. The act is, therefore, not
constituted of elements of crime according to Section 199, both external and internal elements. It
is only deemed to be an inappropriate act committed on an infant’s corpse or part of an infant’s
corpse. In addition, Section 2 of Thai Penal Code provides assurance about criminal law. This

means criminal law must be strictly construed; the provision cannot be applied to punish a person



by Analogy. The person whose evil act is taking a whole or part of an infant’s corpse to use in
performing black magic ritual should not be guilty of concealing the birth or the death according
to Section 199.

Due to the aforementioned findings, the author suggests the two followings;

(1) For Section 199 in Chapter 1 (Offenses against the Judicial Officials) of Title ITT
(Offenses Relating to Public Justice) of the Penal Code which is the provision which prescribes
an offense relating to destroying evidences so as to prevent evidences to be used for proving the
commission of an offense of the offender from being destroyed; the author suggests that it should
be amended. The provision should be as follows;

“Whoever stealthily buries, conceals, removes or destroys a whole or part of a corpse
or an infant’s corpse in order to conceal the birth, the death, the cause of death or the commission
of other offense shall be liable to imprisonment for not exceeding one year or a fine of not
exceeding two thousand Baht, or both

(2) For commission of an act which is not appropriate upon a whole or part of a
corpse or an infant’s corpse; the author suggests that it should be designated as another offense.
There should be an offense which specifically prescribes about commission of an inappropriate
act on a corpse and aims at protecting a whole or part of a corpse or an infant’s corpse from an
inappropriate act which is committed in a manner likely to harm to human dignity. Commission
of the so offense should include taking a whole or part of a corpse or an infant’s corpse to use in

performing black magic ritual.
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" Offences Against the Person Act 1861

Section 60 If any woman shall be delivered of a child, every person who shall, by any secret
disposition of the dead body of the said child, whether such child died before, at, or after its birth, endeavour to
conceal the birth thereof, shall be guilty of a misdemeanor, and being convicted thereof shall be liable, at the
discretion of the court, to be imprisoned for any term not exceeding two years, with or without hard labour:
Provided, that if any person tried for the murder of any child shall be acquitted thereof, it shall be lawful for the
jury by whose verdict such person shall be acquitted to find, in case it shall so appear in evidence, that the child
had recently been born, and that such person did, by some secret disposition of the dead body of such child,
endeavour to conceal the birth thereof, and thereupon the court may pass such sentence as if such person had

been convicted upon an indictment for the concealment of the birth.
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Chapter 2 [General Provisions Concerning Offenses], Section 222 [General definations], (22) “Person means a

human being who has been born and is alive...
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" Delaware Code, Title 16 [Health and Safety], Part II. [Vital Statistics], Chapter 3 [General
Provisions], Section 3101[definitions], (G) “Live birth” is defined as the complete expulsion or extraction from
its mother of a product of conception (irrespective of the duration of pregnancy) which, after such separation,
breathes or shows any other evidence of life such as beating of the heart pulsations of the umbilical cord or
definite movement of votary muscles, whether or not the umbilical cord has been cut or the placenta is attached.
Heartbeats are to be distinguished from transient cardiac contractions respirations are to be distinguished from
fleeting respiratory efforts or gasps.

" Keeler v the Superior Court of Amador County [1970]470 P.2d 617 “...BURKE, Acting Chief
Justice (dissenting)...Thus, at common law, the killing of a quickend child was severely punished, since that

child was considered to be a human being...”
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" California penal Code, Part 1 [of Crimes and Punishments], Title 8 [of Crimes against the Person],
Chapter 1 [Homicide], Section 187 [Murder defined], (a) Murder is the unlawful killing of a human being , or a
fetus, with malice aforethought....

e People v Smith [1976], 59 Cal.App. 3d 751 “...Legally and factually, a non-viable fetus does not
possess the capability for independent existence and has not attained the status of independent human life... In
sum, we construe, the ruling of the trial court was correct, and its order is affirmrd...”

'S California Penal Code, Part 1 [of Crimes and Punishments], Title 8 [of Crimes against the Person],
Chapter 1 [Homicide], Section 192 [Manslaughter: voluntary, involuntary, and vehicular], Manslaghter is the

unlawful killing of a human being without malice. It is of three kinds; ...
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0.C.G.A. 16-10-31 (2010)
16-10-31. Concealing death of another person
A person who, by concealing the death of any other person, hinders a discovery of whether or not
such person was unlawfully killed is guilty of a felony and upon conviction shall be punished by imprisonment
for not less than one nor more than ten years, a fine of not less than $1,000.00 nor more than $5,000.00, or both.
' CRIMINAL OFFENSES. Retrieved November 22,2013, from http://www.ilga.gov/legislation/
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2 Concealing Death. Retrieved October 31, 2013, from http://statutes.laws.com/georgia/title-
16/chapter-10/article-2/16-10-31#sthash.pdKLUBZP.dpuf
(a) Every person who, having knowledge of an accidental death, actively conceals or attempts to
conceal that death, shall be guilty of a misdemeanor punishable by imprisonment in a county jail for not more
than one year, or by a fine of not less than one thousand dollars ($1,000) nor more than ten thousand dollars
($10,000), or by both that fine and imprisonment.
(b) For purposes of this section, “to actively conceal an accidental death” means any of the
following:
(1) To perform an overt act that conceals the body or directly impedes the ability of
authorities or family members to discover the body.
(2) To directly destroy or suppress evidence of the actual physical body of the deceased,
including, but not limited to, bodily fluids or tissues.

(3) To destroy or suppress the actual physical instrumentality of death.
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'** 2010 North Carolina Code Chapter 14 Criminal Law. Article 52 - Miscellaneous Police Regulations.
14-401.22. Concealment of death, from http://www.ncga.state.nc.us/EnactedLegislation/Statutes/PDF/BySection/
Chapter 14/GS_14-401.22.pdf2010 North Carolina Code

§ 14-401.22. Concealment of death; disturbing human remains; dismembering human remains.

(a) Any person who, with the intent to conceal the death of a person, fails to notify a law
enforcement authority of the death or secretly buries or otherwise secretly disposes of a dead human body is
guilty of a Class I felony.

(b) Any person who aids, counsels, or abets any other person in concealing the death of a person
is guilty of a Class A1 misdemeanor.

(¢) Any person who willfully (i) disturbs, vandalizes, or desecrates human remains, by any
means, including any physical alteration or manipulation of the human remains, or (ii) commits or attempts to
commit upon any human remains any act of sexual penetration is guilty of a Class I felony. This subsection
does not apply to:

(1) Acts by a first responder or others providing medical care.

(2) Acts committed as part of scientific or medical research, treatment, or diagnosis.

(3) Acts performed by a licensed funeral director or embalmer consistent with standard
practice.

(4) Acts committed for the purpose of extracting body parts in accordance with usual and

customary standards of medical practice.
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(5) Acts by a professional archaeologist as defined in G.S. 70-28(4) acting pursuant to the
provisions of Article 3 of Chapter 70 of the General Statutes.
(6) Acts committed for any other lawful purpose.

(d) Any person who attempts to conceal evidence of the death of another by knowingly and
willfully dismembering or destroying human remains, by any means, including removing body parts or
otherwise obliterating any portion thereof, shall be guilty of a Class H felony.

(e) Any person who violates subsection (d) of this section, knowing or having reason to know the
human remains are of a person that did not die of natural causes, shall be guilty of a Class D felony.

(f) As used in this section, “human remains” means any dead human body in any condition of decay
or any significant part of a dead human body, including any limb, organ, or bone. (2005-288, s. 1; 2011-193,
s. 1.)
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" German Criminal Code. Section 168 Desecration of graves etc
(1) Whosoever unlawfully takes away the body or parts of the body of a deceased person, a dead
foetus or parts thereof or the ashes of a deceased person from the custody of the person entitled thereto or
whosoever commits defamatory mischief on them, shall be liable to imprisonment not exceeding three years or
a fine.
(2) Whosoever destroys or damages the place where a body is laid in state, a burial site or a
public memorial for the dead or whosoever commits defamatory mischief on them shall incur the same penalty.

(3) The attempt shall be punishable.
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