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ABSTRACT

In the Criminal Code, exceptions that allow for abortions to be conducted legally are
specified in Section 305, which states that “if the offence mentioned in Section 301 and Section
302, is committed by a medical practitioner, and

(1) Is anecessary action to preserve the health of such woman, or

(2) The woman is pregnant as a result of the commission of criminal offences as
provided in Section 276, Section 277, Section 282, Section 283, or Section 284,

The offender is not guilty.”

Legal abortions, under Section 305, must be performed by a medical practitioner and
requires the woman’s consent. There are 2 causes that allow for legal abortion; one is to preserve
the woman’s health, and the other is in the case that the woman became pregnant as a result of
rape or sexual assault. The problem with this provision is that the definition of “the woman’s
health” as provided in Section 305 (1) is not clear as to whether it refers to both the woman’s
physical and mental health or just to her physical health. The term “mental health” is very
broad and if applied to the provisions within the Criminal Code, the Code would lack clarity
and precision, and its interpretation could take away from the intent of the Criminal Code
provisions themselves.

At present, the Medical Council of Thailand has regulations on the Medical
Practices for Terminating Pregnancy in accordance with Section 305 of the Criminal Code B.E.
2548 (2005), which was announced on December 15, 2005, and put into effect the day following
its announcement in the Government Gazette. Clause 5 of the Medical Council of Thailand’s

Medical Practices for Terminating Pregnancy regulations states that medical termination of a



pregnancy as provided in Section 305 (1) of the Criminal Code is permitted only when necessary
to preserve the physical health of the woman or when necessary for the sake of the mental health
of the woman. The clause stipulates that this must be certified or consent must be given by at least
one medical practitioner that is not the one performing the abortion. However, there are still many
issues with this as Section 305 (1) of the Criminal Code is still unclear on whether or not its
interpretation covers the mental health of the woman.

This study examines various countries’ history, principles, and approaches regarding
abortion for mothers with mental illness so that revisions and amendments to the Thai Criminal
Code’s sections on the permission of abortion for mothers with mental illness may be made. For
example, the exceptions that allow for legal abortion as provided in Section 305 (1) for mothers
with mental illness should be clearer; the mental diseases that may give a medical practitioner just
cause to perform an abortion or terminate a pregnancy should be specified, should the medical
practitioner find that the pregnant woman suffers from such diseases; as well as establishing clear
control procedures for medical practitioners performing abortions so they may perform abortions
on women with mental illness legitimately. These procedures may also increase safety in the
abortions performed, as well as are beneficial to the pregnant women and the infants to be
delivered as women with mental illness are mostly unable to care for their infants once they are

born, which in turn prevents and mitigates future social issues.
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* Section 218 Termination of pregnancy
(1) Whoever terminates a pregnancy shall be punished with imprisonment for not more than

three year or a fine. Acts, the effects of which occur before the conclusion of the nesting of

the fertilized egg in the uterus, shall not qualify as termination of pregnancy within the

meaning of this law.
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% Section 218 Abortion
(1) Whosoever terminates a pregnancy shall be liable to imprisonment not exceeding three
years or a fine. Acts the effects of which occur before the conclusion of the indention shall not be deemed to be
an abortion within the meaning of this law.
(2) In especially serious cases the penalty shall be imprisonment from six months to five
years. An especially serious case typically occurs if the offender
1. Acts against the will of the pregnant woman; or
2. Through gross negligence causes a risk of death or serious injury to the pregnant
woman.
(3) If the act is committed by the pregnant woman the penalty shall be imprisonment not
exceeding one year or a fine.

(4) The attempt shall be punishable. The pregnant woman shall not be liable for attempt.
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7 Section 218a Exception to liability for abortion
(1) The offence under section 218 shall not be deemed fulfilled if
1. The pregnant woman requests the termination of the pregnancy and demonstrated to the
physician by certificated pursuant to section 219(2)2" sentence that she obtained counseling at least three days
before the operation;
2. The termination of the pregnancy is performed by a physician; and
3. Not more than twelve weeks have elapsed since conception.

(2) The termination of pregnancy performed by a physician with the consent of the pregnant
woman shall not be unlawful if, considering the present and future living conditions of the pregnant woman, the
termination of the pregnancy is medically necessary to avert a danger to the life or the danger of grave injury to
the physical or mental health of the pregnant woman and if the danger cannot reasonably be averted in another
war from her point of view.

(3) The conditions of subsection(2) above shall also be deemed fulfilled with regard to a
termination of pregnancy performed by a physician with the consent of the pregnant woman, if according to
medical opinion an unlawful act has been committed against the pregnant woman under sections 176 to 179,
there is strong reason to support the assumption that the pregnancy was caused by the act, and not more than
twelve weeks have elapsed since conception.

(4) The pregnant woman shall not be liable under section 218 if the termination of pregnancy was
performed by a physician after counseling (section 219) and not more than twenty-two weeds have elapsed
since conception. The court may order a discharge under section 218 if the pregnant woman was in exceptional

distress at the time of the operation.



93

Y = Yy Ayve & g Y Ay ' oy Y a g Y 9 1
"lﬂ “]NWaﬁ18‘1/]11@5‘]J1!°LJL‘IJL!Wa318]1/]§"IEJLL'§Q11"Iﬂ%u13J’E)"I%ﬁ]$LS‘c’JﬂﬁﬂﬂﬁlﬁﬁQ‘N@’t’NQMﬂ@W]@qﬂ
v
@

xS

2. laimInsgianuAaa a1 176 8910351179 AeWaNnlasTsaty

2%

Y 9y ] 9
HATNTAINTTANUNATUILDI91ANTNTLINANVAARINAIIIU HID
o 9 g}/ o d' = d' Y a 9 [ @ a
3. MImumatualsnsziunenanaed i aiuInouaT 8o UINADIN
o a3 ~
ANNI N UN

) Ay ot = Y Y a g 9 ' Y
) 31EJLL'Nll1ﬂ'Vlkl,llf’ﬂ%Liﬂﬂi@ﬂiﬁﬂﬂ]ﬂ@uﬂﬂﬁﬁﬂqﬂqﬂ Lae

Q

o S ' a A PN A A v
W) duasienu liotanan@ssldiulaenmdunaunisla
o o { A [ 4 ?z’/ 4
3) m3iwtalunsal 2) Yo 1 deenszrimelusduaesdiaivesmsningss

o Y = ) ) ) o a o ¢ e @
mimgmﬂumm 2) U9 2 azUe 3 G]ENﬂi$ﬂ1ﬂ181uﬁﬁﬁﬂﬂﬁﬂ@ﬂ’iﬂ]6\1ﬂﬁ@]\iﬂiiﬂ

o o w § A
1931 218 b (M3utalasdsiranmsusesngndesveunng)™

U

Y
a %

o { { o a
(1) #larhuislasnvgeniingsauuild

9

oy oA o 1 o Y o Y a 1o Y
1. ’E)?J'Nu@ﬂﬂq@ﬁWﬂﬁuﬂ@uﬂWiﬂﬂl‘ﬂ\? Gluﬂﬂlu’l’iﬁlfNﬂWi‘Vlﬂlﬂ\Wlﬂﬂ@ﬂUPﬂﬁ

a

9 9
=) )

o o o g’/ . o d A Y 1 o
AUUSUT (01U (2)) l!ﬂgill‘ﬂ'i'lﬂﬂ'mN:}uulﬁﬁl']ﬂl]ﬂﬁiﬁ\uﬂi'1314‘]5'38lWa@ﬂN@ﬂuuﬂﬁﬂWﬂiﬁU’lﬁ

U

'
= v J

° o a A 7 ' = A
HASMADNFUTINIUNYINATIN UULASIANNDU Tﬂﬂlﬂw1$aEJ'I\?EJ\HﬂEI'Jﬂ‘Uﬂ'ﬁﬁ\Hﬂﬁ'WW

' A ~ ] 1 A Y Yy Y 1 A [ [l <
FAIVV OO ‘Vm%“]5'3EJLL‘]J\‘]L‘UWﬂ’]ﬁg‘Vlﬁ@\?QN‘ﬂﬂ\iﬁﬂulﬂ UASNBIAYLUIUUINTTISUDNLULDSIAD LS

" Section 218b Abortion without or under incorrect medical certification

(1) Whosoever terminates a pregnancy in cases under section 218a (2) or (3) without having
received the written determination of a physician, who did not himself perform the termination of the
pregnancy, as to whether the conditions of section 218a (2) or (3) were met shall be liable to imprisonment not
exceeding one year of a fine unless the offence is punishable under section 218. Whosoever as a physician
intentionally and knowingly makes an incorrect determination as to the condition of section 218a (2) or (3) for
presentation under the 1" sentence above shall be liable to imprisonment not exceeding two years of a fine
unless the act is punishable under section 218. The pregnant woman shall not be liable under the 1" of 2"
sentence above.

(2) A physician must not make determinations pursuant to section 218a (2) or (3) if a competent
agency has prohibited him from doing so because he has been convicted by final judgment for an unlawful act
under subsection (1) or under section 218, section 219a of section 219b of for another unlawful act which he
committed prohibit a physician from making determinations under section 218a (2) or (3) if an indictment has

been admitted to trial based on a suspicion that he committed unlawful acts indicated in the 1" sentence above.
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" Section 219a Adpvertising services for abortion

(1) Whosoever publicly, in a meeting or through dissemination of written materials (section
11(3)),form material gain of in a grossly inappropriate manner, offers, announces or commends

1. His own services for performing terminations of pregnancy of for supporting them, or the
services of another; or

2. Means, objects or procedures capable of termination a pregnancy with reference to this
capacity, or makes declarations of such a nature shall be liable to imprisonment not exceeding two years of a
fine.

(2) Subsection (1) No 1 above shall not apply when physicians or statutorily recognized
counseling agencies provide information about which physicians, hospitals or institutions are prepared to
perform a termination of pregnancy under the conditions of section 218a (1) to (3).

(3) Subsection (1) No 2 above shall not apply if the offence was committed with respect to
physicians or persons who are authorized to trade in the means or objects mentioned in subsection (1) No 2 or

through a publication in professional medical or pharmaceutical journals.
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' Section 219b Distribution of substances for the purpose of abortion

(1) Whosoever with intent to encourage unlawful acts under section 218 distributes means or
objects which are capable of terminating a pregnancy shall be liable to imprisonment not exceeding two or a
fine.

(2) The secondary participation by a woman preparing the termination of her own pregnancy shall
not be punishable under subsection (1) above.

(3) Means or objects to which the offence relates may be subject to a deprivation order.
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(World Health Organization)

F00-F09

Organic, including symptomatic, mental

FO00
FO1
F02
FO3
F04
FO05
F06
FO7
F09

dementia in Alzheimer’s disease

Vascular dementia

Dementia in other diseases classified elsewhere

Unspecified dementia

Organic amnesic syndrome, not induced by alcohol and other psychoactive
Delirium, not induced by alcohol and other psychoactive substances

Other mental disorders due to brain damage and dysfunction and to physical disease
Personality and behavioural disorders to brain disease, damage and dysfunction

Unspecified organic or symptomatic mental disorder

F10-19

Mental and behavioural disorders due to psychoactive substance use

F10
F11
F12
F13
F14
F15
F16
F17
F18

F19

Mental and behavioural disorders due to use of alcohol

Mental and behavioural disorders due to use of opiooids

Mental and behavioural disorders due to use of cannabinoids

Mental and behavioural disorders due to use of sedatives or hypnotics

Mental and behavioural disorders due to use of cocaine

Mental and behavioural disorders due to use of other stimulants, including caffeine
Mental and behavioural disorders due to use of hallucinogens

Mental and behavioural disorders due to use of tobacco

Mental and behavioural disorders due to use of volatile solvents

150

Mental and behavioural disorders due to multiple drug use of other phychocative substances

F20-F29

Sehizophrenia, schizotypal and delusional disorders
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F20 Schizophrenia (3nNU5ANNNATLUIN)
F21  Schizotypal disorders (Wnganssutanisenarauaznuanuialnavesnnuaaas
S 9 [ a
o15ualAAeNU IsAIALAN
F22 Persistent delusional disorders
F23 Acute and transient phychotic disorders (15n9a%HaRaunaunNoImMslseraaraou
a o 9 ' o
nagra wazmssugulslsivesadaau)
F24 Induced delusional disorders
F25 Schizoaffectiive disorders
F28 Other nonorganic psychotic disorders

F29 Unspecified nonorganic pshchosis

F30-F39

Mood (affective) disorders

F30 Manic episode

F31 Bipolar affective disorder

F32 Depressive episode

F33 Recurrent depressive disorder

F34 Persistent mood (affective) disorders
F38 Other mood (affective) disorders

F39 Unspecified mood (affective) disorders

F40-F48

Neurotic, StressOrelated and somatoform disorders
F40 Phobic anxiety disorders

F41 Other anxiety disorders

F42 obsessive-compulsive disorders

F43 Reaction to severe stress, and adjustment disorders
F44 Dissociative (conversion) disorder

F45 Somatoform disorders

F46 Other neurotic disorders
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F50-F59

Behavioural syndromes associated with physiological disturbances and physical factors

F50 eating disorders

F51 Nonorganic disorders

F52 Sexual dysfunction, not caused by organic disorders or disease

F53 Mental and behavioural disorders associaciated with the puerperium

F54  Psysological and behavioural factors associated with disorders Or diseases classified
elsewhere

F55 Abuse of non-dependence-producing substances

F59 Unspecified behavioural syndromes associated with physiological

F60-F69

Disorders of adult personality and behavior

F60 Specific personality disorders

F61 Mixed and other personality disorders

F62 Enduring personality changed, not attributable to brain damage

F63 Habit and impulse disorders

F64 Gender identity disorders

F65 Disorders of sexual preference

F66 Psychological and behavioral disorder associated with sexual development and orientation
F68 Other disorders of adult personality and behavior

F69 Unspecified disorder of adult personality and behavior

F70-F79

Mental retardation

F70 Mild mental retardation

F71 Moderate mental retardation
F72 Severe mental retardation
F73 profound mental retardation

F78 Other mental retardation
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F79 Unspecified mental retardation

F80-F89

Disorders of psychological development

F80 Specific developmental disorders of speech and language
F81 Specific developmental disorders of scholastic skills

F82 Specific developmental disorders of motor function

F83 Mixed specific developmental disorder

F84 Pervasive developmental disorders

F88 Other disorders of psychological developmental

F89 Unspecified disorders of psychological developmental

F90-F98

Behavioural and emotion disorders with onset usually occurring in childhood and
adolescence

F90 Hyperkinetic disorders

F91 Conduct disorders

F92 Mixed disorders of conduct and emotions

F93 Emotional disorders with onset specific to childhood

F94 Disorders of social functioning with onset specific to childhood and adolescence

F95 Tic disorders

F98  Other behavioural and emotion disorder with onset usually occurring in childhood and

adolescence

F99

Unspecified mental disorder
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