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ABSTRACT

Private criminal prosecution without passing through any screening measure prior
to bringing a case to a court as done in public prosecution, the statistics of the dismissal of
such prosecution during the stage of checking pleadings outnumbered 14.36. The percentage
undoubtedly reflects the damage of an accused person and the drawback arising from the current
private criminal prosecution. Although the current Criminal Procedure Code, Section 162(1)
prescribes that the preliminary hearing shall be; except that case has been brought on by public
prosecution in the same charge, the court shall then have the right not to preliminarily examine,
the preliminary hearing might proceed, and although Section 165 par. 3 protects the right of the
accused not to be in the position of defendant until the admittance of the charge for trial, in
practice, the court usually perfunctorily carries out the preliminary hearing. Moreover, as the
court’s manner in preliminary examination process is phlegmatic in finding the gist of action and
as Section 165 par.2 and par3 restricts the right of the accused to bear no right to cross-examine
the injured person’s evidence, and the court may not require the accused to give any plea, this is
by no means against the rule of two-sided listening in criminal case which is based on the
principle of finding the truth.

This thesis is therefore with an objective to study those measures of screening and
examining the gist of action in private criminal cases in Thailand, with the comparison of such to
foreign laws. Furthermore, the writer put the utmost attempt to search for a measure to screen the
private prosecution prior to bringing a case to the court by suggesting state agencies to have a
suitable role to do so and find other methods of reconciliation for the sake of the society, together
with recommending the way to solve legal principle problems and practice for the efficient
protection of the right and liberty of the innocent and decrease the number of lavish criminal case

brought into court.
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" RULE 112-PRELIMINARY INVESTIGATION

* Sec. 7.When accused lawfully arrested without warrant. -When a person is lawfully arrested
without a warrant involving an offense which requires a preliminary investigation, the complaint or information
may be filed by a prosecutor without need of such investigation provided an inquest has been conducted in
accordance with existing rules. In the absence or unavailability of an inquest prosecutor, the complaint may be
filed by the offended party or a peace officer directly with the proper court on the basis of the affidavit of the
offended party or arresting officer or person.

Before the complaint or information is filed, the person arrested may ask for a preliminary
investigation in accordance with this Rule, but he must sign a waiver of the provision of Article 125 of the
Revised Penal Code, as amended, in the presence of his counsel. Notwithstanding the waiver, he may apply for
bail and the investigation must be terminated within fifteen (15) days from its inception.

After the filing of the complaint or information in court without a preliminary investigation, the
accused may, within five (5) days from the time he learns of its filing, ask for a preliminary investigation with

the same right to adduce evidence in his defense as provided in this Rule.
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* Sec. 9.Cases not requiring a preliminary investigation nor covered by the Rule on Summary
Procedure. -

(a) If filed with the prosecutor. — If the complaint is filed directly with the prosecutor involving an
offense punishable by imprisonment of less than four (4) years, two (2) months and one (1) day, the procedure
outlined in section 3(a) of this Rule shall be observed. The prosecutor shall act on the complaint based on the
affidavits and other supporting documents submitted by the complainant within ten (10) days from its filing.

(b) If filed with the Municipal Trial Court. -If the complaint or information is filed with the
Municipal Trial Court or Municipal Circuit Trial Court for an offense covered by this section, the procedure in
section 3 (a) of this Rule shall be observed. If within ten (10) days after the filing of the complaint or
information, the judge finds no probable cause after personally evaluating the evidence, or after personally
examining in writing and under oath the complainant and his witnesses in the form of searching questions and
answers, he shall dismiss the same. He may, however, require the submission of additional evidence, within ten
(10) days from notice, to determine further the existence of probable cause. If the judge still finds no probable
cause despite the additional evidence, he shall, within ten (10) days from its submission or expiration of said
period, dismiss the case. When he finds probable cause, he shall issue a warrant of arrest, or a commitment
order if the accused had already been arrested, and hold him for trial. However, if the judge is satisfied that
there is no necessity for placing the accused under custody, he may issue summons instead of a warrant of

arrest.
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" Section 1.Institution of criminal actions.— Criminal actions shall be instituted as follows:

(a) For offenses where a preliminary investigation is required pursuant to section 1 of Rule 112, by
filing the complaint with the proper officer for the purpose of conducting the requisite preliminary investi-
gation.

(b) For all other offenses, by filing the complaint or information directly with the Municipal Trial
Courts and Municipal Circuit Trial Courts, or the complaint with the office of the prosecutor. In Manila and
other chartered cities, the complaints shall be filed with the office of the prosecutor unless otherwise provided
in their charters.

The institution of the criminal action shall interrupt the running of the period of prescription of the

offense charged unless otherwise provided in special laws.
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" Sec. 5.Who must prosecute criminal actions. — All criminal actions commenced by a complaint or
information shall be prosecuted under the direction and control of the prosecutor. However, in Municipal Trial
Courts or Municipal Circuit Trial Courts when the prosecutor assigned thereto or to the case is not available, the
offended party, any peace officer, or public officer charged with the enforcement of the law violated may
prosecute the case. This authority shall cease upon actual intervention of the prosecutor or upon elevation of the
case to the Regional Trial Court. (Read A.M. NO. 02-2-07-SC [Effective May 01, 2002] Latest Amendments to
Section 5, Rule 110 of the Revised Rules of Criminal Procedure which provides: "Section 5. Who must
prosecute criminal action. - All criminal actions either commenced by complaint or by information shall be
prosecuted under the direction and control of a public prosecutor. In case of heavy work schedule of the public
prosecutor or in the event of lack of public prosecutors, the private prosecutor may be authorized in writing by
the Chief of the Prosecution Office or the Regional State Prosecutor to prosecute the case subject to the
approval of the court. Once so authorized to prosecute the criminal action, the private prosecutor shall continue
to prosecute the case up to end of the trial even in the absence of a public prosecutor, unless the authority is
revoked or otherwise withdrawn. x xx").

" RULE 112 - PRELIMINARY INVESTIGATION

" Section 1.Preliminary investigation defined; when required. — Preliminary investigation is an
inquiry or proceeding to determine whether there is sufficient ground to engender a well-founded belief that a
crime has been committed and the respondent is probably guilty thereof, and should be held for trial.

Except as provided in Section 7 of this Rule, a preliminary investigation is required to be conducted
before the filing of a compliant or information for an offense where the penalty prescribed by law is at least four

(4) years, two (2) months and one (1) day without regard to the fine.
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" Sec. 2.Officers authorized to conduct preliminary investigations. -The following may conduct
preliminary investigations:
(a) Provincial or City Prosecutors and their assistants;
(b) Judges of the Municipal Trial Courts and Municipal Circuit Trial Courts;
(c) National and Regional State Prosecutors; and
(d) Other officers as may be authorized by law.
Their authority to conduct preliminary investigations shall include all crimes cognizable by the

proper court in their respective territorial jurisdictions.
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* Sec.7.When accused lawfully arrested without warrant. -When a person is lawfully arrested without
a warrant involving an offense which requires a preliminary investigation, the complaint or information may be
filed by a prosecutor without need of such investigation provided an inquest has been conducted in accordance
with existing rules. In the absence or unavailability of an inquest prosecutor, the complaint may be filed by the
offended party or a peace officer directly with the proper court on the basis of the affidavit of the offended party
or arresting officer or person.

Before the complaint or information is filed, the person arrested may ask for a preliminary
investigation in accordance with this Rule, but he must sign a waiver of the provision of Article 125 of the
Revised Penal Code, as amended, in the presence of his counsel. Notwithstanding the waiver, he may apply for
bail and the investigation must be terminated within fifteen (15) days from its inception.

After the filing of the complaint or information in court without a preliminary investigation, the
accused may, within five (5) days from the time he learns of its filing, ask for a preliminary investigation with
the same right to adduce evidence in his defense as provided in this Rule.

* Sec. 5.Resolution of investigating judge and its review. — Within ten (10) days after the preliminary
investigation, the investigating judge shall transmit the resolution of the case to the provincial or city prosecutor. ..

** The court shall, after consultation with the prosecutor and defense counsel, set the case for
continuous trail on a weekly or other short-term trial calendar at the earliest possible time so as to ensure speedy
trial. In no case shall the entire trial period exceed one hundred eighty (180) days from the first day of trial,

except as otherwise authorized by the Supreme Court.
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*" Sec. 9.Cases not requiring a preliminary investigation nor covered by the Rule on Summary
Procedure.-

(a) If filed with the prosecutor. — If the complaint is filed directly with the prosecutor involving an
offense punishable by imprisonment of less than four (4) years, two (2) months and one (1) day, the procedure
outlined in section 3(a) of this Rule shall be observed. The prosecutor shall act on the complaint based on the
affidavits and other supporting documents submitted by the complainant within ten (10) days from its filing.

(b) If filed with the Municipal Trial Court. — If the complaint or information is filed with the
Municipal Trial Court or Municipal Circuit Trial Court for an offense covered by this section, the procedure
insection 3 (a) of this Rule shall be observed. If within ten (10) days after the filing of the complaint or
information, the judge finds no probable cause after personally evaluating the evidence, or after personally
examining in writing and under oath the complainant and his witnesses in the form of searching questions and
answers, he shall dismiss the same. He may, however, require the submission of additional evidence, within ten
(10) days from notice, to determine further the existence of probable cause. If the judge still finds no probable
cause despite the additional evidence, he shall, within ten (10) days from its submission or expiration of said
period, dismiss the case. When he finds probable cause, he shall issue a warrant of arrest, or a commitment
order if the accused had already been arrested, and hold him for trial. However, if the judge is satisfied that
there is no necessity for placing the accused under custody, he may issue summons instead of a warrant of

arrest.
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