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ABSTRACT

As the important institution exercising discretion in imposition of penalties on
offenders, the Court tends to apply criminal law more than any other entities do. The objectives
behind the exercise of discretion in imposition of penalty are to impose penalty appropriate and
conformable to seriousness of offence committed by the offender and enforce substantial criminal
law effectively for the benefit of justice, to prevent the offender from committing crime
subsequently and encourage safety in the society, and to provide fairness for the offender through
imposition of proper penalty. Since copyright and trademark laws mainly focus on economic and
trade protection, the exercise of discretion in imposition of penalty is supposed to be carried out
in compliance with the objectives and intention of laws. Furthermore, in such exercise of
discretion, it is required to take theories of punishment - Retributive Theory and Deterrence Theory -
into consideration as well.

This thesis is intended to study the three following problems related to the exercise of
discretion in imposition of penalty under Copyright Act B.E. 2537 (1994) and Trademark Act
B.E. 2534 (1991): 1) limitations of penalty under Copyright Act B.E. 2537 (1994);
2) inconsistency of penalty with the objectives of punishment; and 3) the Court’s discretion and
interpretation of the word “release from penalty”.

According to the study, it is found that in cases of copyright infringement where there
is a small amount of exhibits, the Court tends to use reprieve measure rather than imposition of
fine. Due to the high rates of fines provided in Section 69 and Section 70 of Copyright Act

B.E. 2537 (1994), the Court is unable to fix the amount of fine which is appropriate for



the offender and conformable to seriousness of offence committed by such offender. This results
in limitations of penalty, the first problem that has been mentioned above.

Consequently, the objectives of punishment are not achieved because the discretion in
imposition of penalty is not exercised in a manner consistent with Retributive Theory and
Deterrence Theory. Reprieve measure cannot remedy economic damage. It cannot actually
prevent offenders from committing the same crime subsequently or even restrain other people
from committing such crime. This results in inconsistency of penalty with the objectives of
punishment.

Additionally, for the case where the offender commits offence subsequently, it is
found that the Court cannot impose double penalty on such offender under Section 113 of
Trademark Act B.E. 2534 (1991) and Section 73 of Copyright Act B.E. 2537 (1994) if such
offender is not released from fine penalty imposed by the Court in the previous case. This leads to
the problem regarding the Court’s discretion and interpretation of the word “release from
penalty”.

According to the comparative study of copyright laws in Germany and England, it is
found that under the provisions of penalties applied in these two countries, the Court has broad
discretion in imposition of appropriate penalty on the offender. Only the term of imprisonment
and the maximum rate of fine are provided in the copyright laws, not the minimum rate of fine. This
allows the Court to impose penalty appropriate for the offender and concordant with seriousness of
offence committed by such offender. In addition to the grant of broad discretion to the Court, the
laws of two countries also clearly provide procedure for the exercise of discretion in imposition of
penalty in order that the Court follows such certain procedure and exercises its discretion properly.
In principle, there are some details slightly different in the relevant laws applied in Germany and
England. The German detailed provisions on the exercise of discretion in imposition of penalty
seem to be a bit clearer than which are applied in England.

The author, therefore, suggests that the least amount of fines under Section 69 and
Section 70 in Copyright Act B.E. 2537 (1994) should be abrogated. Moreover, in similarity to
Section 46 in German Criminal Code, procedure for the exercise of discretion in imposition of
penalty should be added to Thai Criminal Code for consistency of penalty with the objectives of

punishment in copyright infringement cases. Also, in similarity to the principle under Section 92



of Thai Criminal Code, there should be the phrase saying “during the time offenders still have to
undergo the punishment” added as the relevant provisions in order that the Court can apply it to
the case where the offender commits the same crime subsequently while still undergoing fine
penalty. This allows the Court to exercise its discretion in imposition of penalty in a manner truly

proper and consistent with the objectives of punishment and intention of relevant laws.
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** Article 106 Unauthorized Exploitation of Copyrighted Works

(1) Any person who. other than in a manner allowed by law and without the right holder's consent.
reproduces. distributes or publicly communicates a work or an adaptation or transformation of a work shall be
liable to imprisonment for up to three years or a fine.

(2) The attempt to commit such an offense shall be punishable.

* Article 107 Unlawful Affixing of Designation of Author

(1) Any person who:

1. without the author's consent. affixes a designation of author (Article 10(1)) to the original of a
work of fine art or distributes an original bearing such designation.

2. affixes a designation of author (Article 10(1)) on a copy. adaptation or transformation of a work
of fine art in such manner as to give to the copy. adaptation or transformation the appearance of an original or
distributes a copy. adaptation or transformation bearing such designation.

shall be liable to imprisonment for up to three years or a fine if the offense does not carry a more
severe penalty under other provisions.

(2) The attempt to commit such an offense shall be punishable.

* Article 108 Infringement of Neighboring Rights

(1) Any person who. other than in a manner allowed by law and without the right holder's consent:

1. reproduces. distributes or publicly communicates a scientific edition (Article 70) or an
adaptation or transformation of such edition;

2. exploits a posthumous work or an adaptation or transformation of such work contrary to Article 71;

7. exploits a video or video and audio recording contrary to Article 94 or Article 95 in conjunction with

Atrticle 94;
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shall be liable to imprisonment for up to three years or a fine.

(2) The attempt to commit such an offense shall be punishable.

*! Article 108a Unlawful Exploitation on a Commercial Basis

(1) Where the person committing the acts referred to in Articles 106 to 108 does so on a commercial
basis. the penalty shall be imprisonment for up to five years or a fine.

(2) The attempt to commit such an offense shall be punishable.
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