v Y

ﬂ”li‘{]J‘UQﬁJ!Eﬁ%ﬂQﬂﬂﬂlﬂﬂwﬁﬂﬂﬁﬂﬁﬂﬂ]NWﬁZi]‘ﬂﬁ1‘i‘iuﬂﬂ1§ﬂ%‘ﬁ1ﬁiﬂiﬂ1§

U

Tugeumsaigniiv w.a. 2548

$IUN NINDIA

a a d 4 & ; (Y AaAa v A
ﬂﬂﬂ1uwuﬁﬁ!ﬂuﬁ'ﬁuﬁﬁﬂaﬂﬂﬂﬂ1iﬁﬂﬂ1ﬂ1uﬁﬂﬂgﬂiuﬂﬂ1ﬁﬂiuﬁ"I'lJﬂ!"l’lﬂ
a Aaa J Aaa d 2 J
A1V NIBIHAATIAANT ﬂﬂ!%‘i«!ﬂﬂ]ﬁﬂ’ilﬁﬂ NWHUNENA
a (Y] A o A Jd
ummmampﬂwmmm

N.fl. 2557



The Arrest and Detention of Suspects for the Emergency Decree on

Government Administration in Emergency Situations BE. 2005

THANUT MINGTHONGKAM

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws
Department of Law
Pridi Bhanomyong Faculty of Law, Dhurakij Pundit University
2014



v Y a a %

4 [ @ o =
FUDINYTTUNUD ﬂ1§ﬂ‘]JQ‘JJLlagﬂ'l‘ﬂﬂllﬂ'lEilgljﬂﬂZ’Nﬁﬂ@]'liJW'iziTGIfﬂ']ﬁu@ﬂTiUiﬁTi

t4 a
iwmiﬁluﬁmumﬁmgﬂmu W.F. 2548

A I A o A o
FoRvY 1N VINIM

o’d‘ Jd o =3 Aa o 4
219158015 N1 FOINAATINTE0INTE YAUUN
aARELR Hamaas
= =
1nsane 2556

UNAALD

I A

Tagtiuanimanuiioslinisldsuniasldaiunianal ilemaaniuniseing

'
] @ C%

HansznuaeANuiUAILaraNuaIuGouieentslulszme msnigezihuningaves

29

A EY a L4 a a ad A
ﬂg]wmsm”l%“lumimmsswmﬂuﬁmumsmﬂﬂm 21N ﬂigllﬁﬁﬂaﬁNTﬂ’J‘ﬁWQWﬁmWﬂ’ﬂﬂJ

@

Y v o [ XY 1 A= =\ A A 9 4
a1':13ﬂ%mﬂum%"lwummﬁ]mim fl]W]’ENllﬂﬁ°]JﬂJﬂJ@]ﬂg]ﬁﬂ”lﬂ!Wﬂi%ﬂ’J‘]Jﬂllﬁ'ﬂ?Hﬂﬁﬂ!

a I a
an@u IAidludey
o a L4 a I o
WILIIFWUANITUIHITTIFANT IUda UM TaIRAR Y WA, 2548 1Hums 1is1ua
U A ll I { g o [ < [
fhovsmsegrudui fumslisnsuenisuuas Tasanufiureuvesnmeiguuas au

9
U10ﬂ53ﬂ15ﬁ1luuﬂ15@1\1"] GH?Jﬂi%‘]Jf]‘Llﬂ15QGI‘ﬁiillﬂﬁ]llﬂﬂi%VI‘].I?f‘V]‘ﬁLLﬂmfﬁﬂ1W‘U’EN

[

1 Y o [ I o [ 1
dszau'ld wu msmuaudiddesasde 3 lugunesy vazidlumsvsneigualied

U
Y

9 1 =) [ % % " v R Aa aAa A 3‘, dy Yy Y [
NN 113Jﬁ\1'§1ﬂﬁ$!f]ﬂﬂf]ﬂ%1°]fﬂl%ﬂ TIUMN llllVlﬂ'iguﬂﬂﬁﬂ‘ﬁlﬁiﬂWWﬂluWHﬁWHﬂlﬂﬁ@Gl@\?’(ff\‘]fffﬂ

9 Y
Vl’i}fJEINGb'ﬂ!“UH ﬂ\‘iﬁﬁJﬂiﬁJ’mﬂg]‘l”iiﬂfl’)‘ﬁ“l"ﬁ]ﬁﬂﬂﬂ’ﬂi]@ﬁ}}ﬂ DNNIMUNTLTIFMHUAD AUV

o R (%

A o Y Y v v W PR o
untigygia IuiFesmstunuuazmntuauaidaosasdersnuldidul)awnsgadimuaa
@ g Y
RUUU I@ﬂlﬂw']gf]ﬂ!ﬂ

g o

wdnsdiamuniygauia 12 luFesnsarugudrinininu

dydsl Y

szoznaimua B lunsgsdiuag afvil Idesndulddiduamlssurangruieis
Y

a ' I a Aa A a 1

NITTUINITND Y L%u‘ﬁlﬂgﬁﬂlﬂUﬂ1§a%mﬂﬂ"ﬂ‘ﬁiuﬂ'ﬁ$‘U'J°L!ﬂ?ifg@‘ﬁiﬁﬂﬂ?ﬂﬂ?ﬂ]uWﬁ%ﬂuliJ uae
o [ v v 3 v W !

51]1@fﬂiﬂ'J‘]_I?;Ill&5]iﬁﬁ]ﬁ@‘ﬂﬂ"lﬁ1%}@11!Tﬁ]iﬁ1Uﬂ15i’)'f)ﬂﬂ?J"IEJﬁ]‘]J@HL‘IJUlHﬁﬁﬂ”Ii‘UQﬂ‘Uﬁ

A a a =)
nsTNUNIINeUaNTIazas Mnwlse

9
Y

o [ $ < ) o ) e
AU MInszveesgnlums l¥s1uiaaunsgagmvuad il Tagmmue

)]

(2

981989115 TUNNUALAIUANAIRRDITITD T9A1TNIZADITBIANTAIBUB NIV INIAIDAN

&2&

! Yo [ 1 9 a @
Gli'ﬁ]ﬁﬂ'ﬂﬂ'ﬁﬂﬂaﬂ’]ilﬂf@’]u'ﬁlﬂ\‘]ﬂa'n HAZADINITITUITSHSLIAINITAIUANAIATUNISIY

° o A A Y v o & A v Y9I o o [
NYUAT RUUU L‘W'@iﬂl’ﬂll’]gﬁllﬂULWﬂﬂ?’lNﬂ’l!ﬂu‘ﬂﬂgl@TﬁjﬂﬁE]Qﬁﬂﬁfl]lﬂu@'lu'ﬁliﬁ



Thesis Title The Arrest and Detention of Suspects for the Emergency Decree on

Government Administration in Emergency Situations BE. 2005

Author Thanut Mingthongkam
Thesis Advisor Associate Professor Achariya Chutinun
Department Law
Academic Year 2013
ABSTRACT

Nowadays, country’s situation has changed as the time goes by. When the situation
that impact on the stability and peaceful of the country has occurred, the government will take
The Provisions of the Law in Public Administration in Normal Circumstances such as The Code
of Criminal Procedure may force to use after the situations. Therefore, the enactment of
legislation to take control of an emergency situation is special.

Emergency Decree on Public Administration in Emergency Situation BE. 2005 has
fully empowered management to the Prime Minister with the approval of the Cabinet.
Consequently, various processes under the justice sometimes interrupt civil rights and liberties.
For instance, the ambiguously enforcing authority of government to the detention of suspects
without legibly specifying basic rights of suspects which is unlike the Code of Criminal
Procedure. Especially, except case under the provisions of Section 12 of the detention of suspects
according to the Emergency decree which said, ‘A period of detention can be extended based on
the Code of Criminal Procedure,” seems to be a criminal justice infringement and displays a lack
of monitoring the use of power of government in issuing an arrest warrant which affect rights and
liberties of citizens.

Therefore, any government acts under the Emergency Decree on Government
Administration in Emergency Situations BE. 2005 especially the arrest and detention of suspects
should be checked and balanced its power by external organizations as well as considered a

period of detention to make it appropriate to the needs under the power of government.
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o Principle 5
1. These principles shall be applied to all persons within the territory of any given State, without
distinction of any kind, such as race, color, sex, language, religion or religious belief, political or other opinion,

national, ethnic or social origin, property, birth or other status.
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2. Measures applied under the law and designed solely to protect the rights and special status of
women, especially pregnant women and nursing mothers, children and juveniles, aged, sick or handicapped
persons shall not be deemed to be discriminatory. The need for, and the application of, such measures shall
always be subject to review by a judicial or other authority.

2 Principle 11

1. A person shall not be kept in detention without being given an effective opportunity to be heard
promptly by a judicial or other authority. A detained person shall have the right to defend himself or to be
assisted by counsel as prescribed by law.

2. A detained person and his counsel, if any, shall receive prompt and full communication of any
order of detention, together with the reasons therefore.

3. A judicial or other authority shall be empowered to review as appropriate the continuance of
detention.
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* International Covenant on Civil and Political Rights, Article 9

“1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such
procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest
and shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or
other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time
or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release
may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should
occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of his detention and order his
release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable
right to compensation.”

* Universal Decoration of Human Rights 1948, Article 9 “No one shall be subjected to arbitrary

arrest, detention or exile”.
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" The United Kingdom’s Home Secretary, Jacqui Smith has proposed that the period of for which
detention without charge is lawful should be extended form 28 to 42 days (see Counter-Terrorism Bill 2008)(9)
The initial passing of this legislation on 11 June 2008 in the House of Commons prompted the then Shadow

Home Secretary, David Davis, to resign as an MP and conduct a by-election campaign on the issue. The

legislation was defeated in the House of Lords.
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¥ 18US.C. § 4001(a) Limitation on detention.

(a) No citizen shall be imprisoned or otherwise detained by the United States except pursuant to an

Act of Congress.

“ «does not apply to the military’s wartime detention of enemy combatants”.
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* Article 104 (GG)

(1) Liberty of the person may be restricted only pursuant to a formal law and only in compliance
with the procedures prescribed therein. Persons in custody may not be subjected to mental or physical
mistreatment.

(2) Only a judge may rule upon the permissibility or continuation of any deprivation of liberty. If
such a deprivation is not based on a judicial order, a judicial decision shall be obtained without delay. The
police may hold no one in custody on their own authority beyond the end of the day following the arrest.
Details shall be regulated by a law.

(3) Any person provisionally detained on suspicion of having committed a criminal offence shall
be brought before a judge no later than the day following his arrest; the judge shall inform him of the reasons
for the arrest, examine him, and give him an opportunity to raise objections. The judge shall, without delay,
either issue a written arrest warrant setting forth the reasons therefor or order his release.

(4) A relative or a person enjoying the confidence of the person in custody shall be notified

without delay of any judicial decision imposing or continuing a deprivation of liberty.
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* Section 114. (Warrant of Arrest)

(1) Remand detention shall be imposed by the judge in a written warrant of arrest.

(2) The warrant of arrest shall indicate:

1. the accused;

2. the offence of which he is strongly suspected, the time and place of its commission, the
statutory elements of the criminal offence and the penal provisions to be applied;

3. the ground for arrest, as well as

4. the facts disclosing the strong suspicion of the offence and the ground for arrest, unless
disclosure would endanger national security.

(3) Ifit appears that Section 112 subsection (1), second sentence, is applicable, or if the accused
invokes that provision, the grounds for not applying it shall be stated.
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> Article 77 The judicial police officer may keep at his disposal for the requirements of the enquiry
any person against whom there are one or more plausible reasons to suspect that he has committed or attempted
to commit an offence. He informs the district prosecutor of this when the police custody begins. The person
under police custody may not be kept more than twenty-four hours.

" Article 77 al 2 Before the twenty-four hours have expired the district prosecutor may extend the
police custody by a further period not exceeding twenty-four hours. This extension may be granted only after a
prior presentation of the person to this prosecutor. However, it may exceptionally be granted by a written and
reasoned decision in the absence of a prior presentation of the person. If the enquiry is followed in an area other
than that of the seat of office of the district prosecutor dealing with the offence, the extension may be granted
by the district prosecutor of the place where the measure is carried out.

°" Article 706-73 1° murder committed by an organised gang under 8° of article 221-4 of the Criminal
Code.

“ Article 706-73 2° torture and acts of barbarity committed by an organised gang contrary to article

222-4 of the Criminal Code.
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® Article 706-73 Code of Criminal Procedure, Title XXV: Procedure applicable to organized Crime
and delinquency.

* Article 706-88 al 7 It appears from the first elements of the investigation or custody itself that there
is a serious risk of an imminent terrorist attack in France or abroad or the requirements of cooperation
international imperatively required by the judge of freedoms may in exceptional circumstances and in the
manner provided in the second paragraph, decide that custody in the course of a person based on any of the
offenses referred to in 11 of the Article 706-73, will be a further extension of twenty-four hours, renewable
once.

“ Aarticle 706-73 11° felonies and misdemeanours which constitute acts of terrorism contrary to

articles 421-1 to 421-6 of the Criminal Code.
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 Article 421-1 The following offences constitute acts of terrorism where they are committed
intentionally in connection with an individual or collective undertaking the purpose of which is seriously to
disturb public order through intimidation or terror.

67 aa J aa J 1 a Y

AMTUAMAATLIA WUNEIA. @AY, Wi 180-181.

* Police Policy Research Center. (2008). Laws and Orders Relevant to Police Issues. Online
Document. Japan: National Police Academy of Japan. pp. 30-32.

* Tbid.
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" Section 114. (Warrant of Arrest)
(1) Remand detention shall be imposed by the judge in a written warrant of arrest.
(2) The warrant of arrest shall indicate:
1. the accused;
2. the offence of which he is strongly suspected, the time and place of its commission, the
statutory elements of the criminal offence and the penal provisions to be applied;
3. the ground for arrest, as well as
4. the facts disclosing the strong suspicion of the offence and the ground for arrest, unless
disclosure would endanger national security.
(3) Ifit appears that Section 112 subsection (1), second sentence, is applicable, or if the accused

invokes that provision, the grounds for not applying it shall be stated.
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" Section 117 (Review of Detention)

(1) As long as the accused is in remand detention, he may at any time apply for a court hearing as to
whether the warrant of arrest is to be revoked or its execution suspended in accordance with Section 116

(review of detention).
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" Article 77 The judicial police officer may keep at his disposal for the requirements of the enquiry
any person against whom there are one or more plausible reasons to suspect that he has committed or attempted
to commit an offence. He informs the district prosecutor of this when the police custody begins. The person
under police custody may not be kept more than twenty-four hours.

" Article 77 al 2 Before the twenty-four hours have expired the district prosecutor may extend the
police custody by a further period not exceeding twenty-four hours. This extension may be granted only after a
prior presentation of the person to this prosecutor. However, it may exceptionally be granted by a written and
reasoned decision in the absence of a prior presentation of the person. If the enquiry is followed in an area other
than that of the seat of office of the district prosecutor dealing with the offence, the extension may be granted by
the district prosecutor of the place where the measure is carried out.

*' Article 706-73 11° felonies and misdemeanours which constitute acts of terrorism contrary to

articles 421-1 to 421-6 of the Criminal Code.
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