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ABSTRACT

The purpose of the thesis is to study provisions relating to The Searching to Discover
any Person in Private Place at Nighttime by The Police officer by means of studying law
interpretation , opinion of lawyers , judicial precedents, Regulation of Supreme Court relating to
issuing order and search warrant, Regulation of Police relating to cases, spirit of law drafting in
legal history, parliamentary proceedings and former Criminal Procedure Code of Thailand,
together with comparative study to British, American, German and French laws, for realizing
more aspects on the exercise of the night inspection of police in the private place and analyzing
ambiguous provisions resulting in practical problems.

The study finds the concept and background about right and liberty of people limiting
the power of state not to derogate individuals in according to the theory of Crime Control and the
theory of Due Process of Law which have both advantage and disadvantage. Therefore, instead of
applying only one , every jurisdiction including Thailand has preferred the mixture of them. As a
result, some complicated criminal measures, namely the night inspection of police in the private
place, has been exercised for consistency of two theories and is provided in International
Covenant on Civil and Political Rights as global standard and supported in Thai Law under the
Constitution and Criminal Procedure Code of Thailand, respectively.

The result of Thai and foreign laws studies find rules relating to the night inspection
of police in the private place in British, American , German and French laws are alike. That is to
say search on daylight is main, while night search is exceptional one which is similar in each

jurisdiction in case of extremely emergency. Furthermore, reasons are also similar such as to



prevent evidence to be lost, to protect safety of the officials and public or to prevent social
damage which has great public impact.

Thus, based on details under Criminal Procedure Code of Thailand having some
differences from foreign laws, the proposal of author is to revise section 96 of the Code by
providing definitions on “Nighttime” under section 96 (1), “Extremely Emergency” under section
96 (2) and “Fierce-person or Capital Outlaw” under section 96 (3) of the Code, for protecting
public order as well as the right and liberty of people, leading to suitable guidance on
discretionary power about the night inspection of the Court and/or police in the private place,

however, further study for appropriate means are also necessary.
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(THE GERMAN CODE OF CRIMINAL PROCEDURE)

119131 104

(1) Private premises, business premises and enclosed property may be searched
during the night only in pursuit of a person caught in the act, in exigent circumstances, or for the
purpose of re-apprehending an escaped prisoner.

(2) This restriction shall not apply to premises which are accessible at night to
anyone, or which are known to the police as shelters or gathering places of offenders, as depots of
property obtained through criminal offences, or as hiding places for gambling, illegal trafficking

in narcotics or weapons, or prostitution.
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(3) Night shall include, during the period from 1 April to 30 September, the hours
from nine o’clock in the evening to four o’clock in the morning and during the period from 1

October to 31 March, the hours from nine o’clock in the evening to six o’clock in the morning.
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“...(2) Where private premises, business premises, or enclosed property are to be
searched in the absence of the judge or the public prosecutor, a municipal official or two members
of the community in the district of which the search is carried out shall be called in, if possible, to

assist. The persons called in as members of the community may not be police officers or officials

assisting the public prosecution office....”
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* Article 59
Except where they are requested from within a building or in the exceptional cases provided for
by law, searches and house visits may not be undertaken before 6 a.m. or after 9 p.m.

The formalities mentioned under articles 56, 56-1, 57 and the present article are prescribed under

penalty of nullity.
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 Article 70628

For the detection and establishment of the offences considered in article 706-26, the visits, searches
and seizures provided for in article 59, when carried out on premises where collective use of drugs is made or
where drugs are illicitly produced, altered or stocked, may take place outside the times provided for by that
article, provided they do not involve an inhabited dwelling.

Under penalty of nullity, the actions provided for in the present article may have no objective other
than the detection and establishment of the offences mentioned in article 706-26.

* Article 706-91

If the needs of an investigation into one of the offences falling within the scope of article 706-73
justify this, the investigating judge may, in accordance with the conditions provided for by article 706-92,
authorise judicial police officers acting under rogatory commissions to carry out the searches, house visits and
seizures of exhibits outside the times provided for by article 59 where these operations do not involve inhabited
dwellings.

In urgent cases, the investigating judge may also authorise judicial police officers to carry out these
procedures within inhabited dwellings:

1° in relation to a flagrant felony or misdemeanour;

2° where there is an immediate risk that evidence or clues will disappear;

3° where a reason or reasons exist to suspect that a person or persons to be found within the premises
where the search is to be carried out are in the process of committing felonies or misdemeanours which fall
within the scope of article 706-73
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Federal Rules of Criminal Procedure Rule 41. Search and Seizure

(a) Scope and Definitions.

(1) Scope. This rule does not modify any statute regulating search or seizure, or
the issuance and execution of a search warrant in special circumstances.

(2) Definitions. The following definitions apply under this rule:

(A) “Property” includes documents, books, papers, any other tangible
objects, and information.

(B) “Daytime” means the hours between 6:00 a.m. and 10:00 p.m.
according to local time.

(C) “Federal law enforcement officer” means a government agent (other
than an attorney for the government) who is engaged in enforcing the criminal laws and is within
any category of officers authorized by the Attorney General to request a search warrant.

(D) “Domestic terrorism” and “international terrorism” have the
meanings set out in 18 U.S.C. §2331.

(E) “Tracking device” has the meaning set out in 18 U.S.C. §3117 (b).

(b) Authority to Issue a Warrant. At the request of a federal law enforcement officer
or an attorney for the government:

(1) a magistrate judge with authority in the district or if none is reasonably
available, a judge of a state court of record in the district has authority to issue a warrant to search
for and seize a person or property located within the district;

(2) a magistrate judge with authority in the district has authority to issue a
warrant for a person or property outside the district if the person or property is located within the
district when the warrant is issued but might move or be moved outside the district before the
warrant is executed;

(3) a magistrate judge in an investigation of domestic terrorism or international
terrorism with authority in any district in which activities related to the terrorism may have
occurred has authority to issue a warrant for a person or property within or outside that district;

(4) a magistrate judge with authority in the district has authority to issue a

warrant to install within the district a tracking device; the warrant may authorize use of the device
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to track the movement of a person or property located within the district, outside the district, or
both; and

(5) a magistrate judge having authority in any district where activities related to
the crime may have occurred, or in the District of Columbia, may issue a warrant for property that
is located outside the jurisdiction of any state or district, but within any of the following:

(A) a United States territory, possession, or commonwealth;

(B) the premises no matter who owns them of a United States
diplomatic or consular mission in a foreign state, including any appurtenant building, part of a
building, or land used for the mission's purposes; or

(C) a residence and any appurtenant land owned or leased by the United
States and used by United States personnel assigned to a United States diplomatic or consular
mission in a foreign state.

(c) Persons or Property Subject to Search or Seizure. A warrant may be issued for

any of the following:

(1) evidence of a crime;

(2) contraband, fruits of crime, or other items illegally possessed;

(3) property designed for use, intended for use, or used in committing a crime; or

(4) a person to be arrested or a person who is unlawfully restrained.

(d) Obtaining a Warrant.

(1) In General. After receiving an affidavit or other information, a magistrate
judge or if authorized by Rule 41(b), a judge of a state court of record must issue the warrant if
there is probable cause to search for and seize a person or property or to install and use a tracking
device.

(2) Requesting a Warrant in the Presence of a Judge.

(A) Warrant on an Affidavit. When a federal law enforcement officer or
an attorney for the government presents an affidavit in support of a warrant, the judge may
require the affiant to appear personally and may examine under oath the affiant and any witness

the affiant produces.


http://www.law.cornell.edu/rules/frcrmp/rule_41#rule_41_b
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(B) Warrant on Sworn Testimony. The judge may wholly or partially
dispense with a written affidavit and base a warrant on sworn testimony if doing so is reasonable
under the circumstances.

(C) Recording Testimony. Testimony taken in support of a warrant must
be recorded by a court reporter or by a suitable recording device, and the judge must file the
transcript or recording with the clerk, along with any affidavit.

3) Requesting a Warrant by Telephonic or Other Reliable Electronic Means. In
accordance with Rule 4.1, a magistrate judge may issue a warrant based on information
communicated by telephone or other reliable electronic means.

(e) Issuing the Warrant.

(1) In General. The magistrate judge or a judge of a state court of record must
issue the warrant to an officer authorized to execute it.

(2) Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or Property. Except for a
tracking-device warrant, the warrant must identify the person or property to be searched, identify
any person or property to be seized, and designate the magistrate judge to whom it must be
returned. The warrant must command the officer to:

(i) execute the warrant within a specified time no longer than 14
days;

(ii) execute the warrant during the daytime, unless the judge for
good cause expressly authorizes execution at another time; and

(iii) return the warrant to the magistrate judge designated in the
warrant.

(B) Warrant Seeking Electronically Stored Information. A warrant
under Rule 41(e)(2)(A) may authorize the seizure of electronic storage media or the seizure or
copying of electronically stored information. Unless otherwise specified, the warrant authorizes a
later review of the media or information consistent with the warrant. The time for executing the
warrant in Rule 41(e)(2)(A) and (f)(1)(A) refers to the seizure or on-site copying of the media or

information, and not to any later off-site copying or review.


http://www.law.cornell.edu/rules/frcrmp/rule_4-1
http://www.law.cornell.edu/rules/frcrmp/rule_41#rule_41_e_2_A
http://www.law.cornell.edu/rules/frcrmp/rule_41#rule_41_e_2_A
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(C) Warrant for a Tracking Device. A tracking-device warrant must
identify the person or property to be tracked, designate the magistrate judge to whom it must be
returned, and specify a reasonable length of time that the device may be used. The time must not
exceed 45 days from the date the warrant was issued. The court may, for good cause, grant one or
more extensions for a reasonable period not to exceed 45 days each. The warrant must command
the officer to:

(i) complete any installation authorized by the warrant within a
specified time no longer than 10 days;
(ii) perform any installation authorized by the warrant during
the daytime, unless the judge for good cause expressly authorizes installation at another time; and
(iii) return the warrant to the judge designated in the warrant.
(f) Executing and Returning the Warrant.
(1) Warrant to Search for and Seize a Person or Property.

(A) Noting the Time. The officer executing the warrant must enter on it
the exact date and time it was executed.

(B) Inventory. An officer present during the execution of the warrant
must prepare and verify an inventory of any property seized. The officer must do so in the
presence of another officer and the person from whom, or from whose premises, the property was
taken. If either one is not present, the officer must prepare and verify the inventory in the
presence of at least one other credible person. In a case involving the seizure of electronic storage
media or the seizure or copying of electronically stored information, the inventory may be limited
to describing the physical storage media that were seized or copied. The officer may retain a copy
of the electronically stored information that was seized or copied.

(C) Receipt. The officer executing the warrant must give a copy of the
warrant and a receipt for the property taken to the person from whom, or from whose premises,
the property was taken or leave a copy of the warrant and receipt at the place where the officer
took the property.

(D) Return. The officer executing the warrant must promptly return it
together with a copy of the inventory to the magistrate judge designated on the warrant. The

officer may do so by reliable electronic means. The judge must, on request, give a copy of the
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inventory to the person from whom, or from whose premises, the property was taken and to the
applicant for the warrant.

(2) Warrant for a Tracking Device.

(A) Noting the Time. The officer executing a tracking-device warrant
must enter on it the exact date and time the device was installed and the period during which it
was used.

(B) Return. Within 10 days after the use of the tracking device has
ended, the officer executing the warrant must return it to the judge designated in the warrant. The
officer may do so by reliable electronic means.

(C) Service. Within 10 days after the use of the tracking device has
ended, the officer executing a tracking-device warrant must serve a copy of the warrant on the
person who was tracked or whose property was tracked. Service may be accomplished by
delivering a copy to the person who, or whose property, was tracked; or by leaving a copy at the
person's residence or usual place of abode with an individual of suitable age and discretion who
resides at that location and by mailing a copy to the person's last known address. Upon request of
the government, the judge may delay notice as provided in Rule 41(f)(3).

(3) Delayed Notice. Upon the government's request, a magistrate judge or if
authorized by Rule 41(b), a judge of a state court of record may delay any notice required by this
rule if the delay is authorized by statute.

(g) Motion to Return Property. A person aggrieved by an unlawful search and seizure
of property or by the deprivation of property may move for the property's return. The motion must
be filed in the district where the property was seized. The court must receive evidence on any
factual issue necessary to decide the motion. If it grants the motion, the court must return the
property to the movant, but may impose reasonable conditions to protect access to the property
and its use in later proceedings.

(h) Motion to Suppress. A defendant may move to suppress evidence in the court where
the trial will occur, as Rule 12 provides.

(i) Forwarding Papers to the Clerk. The magistrate judge to whom the warrant is

returned must attach to the warrant a copy of the return, of the inventory, and


http://www.law.cornell.edu/rules/frcrmp/rule_41#rule_41_f_3
http://www.law.cornell.edu/rules/frcrmp/rule_12
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of all other related papers and must deliver them to the clerk in the district where the

. 1
property was seized.
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