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ABSTRACT

In Thailand, for the criminal case which, under Act for the Establishment of and
Criminal Procedure in Kwaeng Court B.E. 2499 (1845), is in the jurisdiction of Kwaeng Court
(it can be compared to magistrates’ court of other countries); the parties in a case are prohibited
from filing an appeal against the judgment of the Court of First Instance on the questions of fact.
However, only the defendant can file an appeal if he i) is punished, subject to the judgment of the
Court, with imprisonment, or i) is punished, subject to the judgment of the Court, with
imprisonment, but the court suspends the infliction of imprisonment, or iii) is found guilty by the
judgment of the Court but the court suspends the determination of punishment, or iv) is punished,
subject to the judgment of the Court, with a fine exceeding five hundred Baht. It is so enacted
even if appeal is the human right that the defendant in a criminal case is entitled. The right to
appeal to the Court of Appeal and to the Supreme Court, as the guarantee necessary for the
accused person’s defense, is deemed to be requisite due to international standard, and, therefore,
is prescribed in Universal Declaration of Human Rights.

The criminal case which is in the jurisdiction of magistrates’ court of countries, such
as England, the United States of America, Federal Republic of Germany, and Japan, is the case
which is within the authority of a single judge. An appeal of such a case is not prohibited. To
clarify, the first level of appeal either on the questions of fact or of on the questions of law is
allowed. Moreover, both parties in a case can file an appeal even if their appeals are not permitted
or certified. This is because the first level of appeal is recognized as a right. A reason that the
parties can appeal the judgment of the criminal case which is within the authority of a single

judge is that the parties are entitled to the right to, at least, a level of appeal so that errors of the



judgment are corrected and the fact that the trial judge heard is verifed truth. In determining the
appeal of the judgment of the criminal case which is within the jurisdiction of magistrates’ court,
the whole case will be re-heard. This is because the proceedings of magistrates’ court are different
from those of other courts: the trial judge is not required to make the memorandum of proceeding.

With all above mentioned, the proceedings of Thai Kwaeng Court are not different
from those of magistrates’ courts of England, the United States of America, Federal Republic of
Germany, and Japan. In order to recognize rights and liberties of Thai people, particularly the
right to swift trial; the criminal case which is within the jurisdiction of Kwaeng Court is in the
authority of a single judge. Also, the proceedings of such court are less complicated than those of
other Thai courts, e.g. the judge is not required to make the memorandum of proceedings.
However, since the cases brought into consideration of Kwaeng Court are usually loaded; a single
judge, as an ordinary man, might accidentally make a mistake in trial. This might affect legal
justice which the parties that are imposed, subject to the judgment, with the penalty deserve. The
author, therefore, finds that appeal of criminal case which is within the jurisdiction of Kwaeng
Court, both on the questions of fact and on the questions of law, should not, in any case, be
prohibited so that the parties are granted at least an opportunity to enjoy their rights to appeal,
and, consequently, their rights to defend themselves. Like in England, the United States of
America, Federal Republic of Germany, and Japan, the countries whose laws are model to other
countries’ law and set as world-class standard; Kwaeng Court in Thailand should possess no

power to refuse to accept an appeal against the judgment of its Court of First Instance.
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" Das Gerichtsverfassungsgesetz. Section 24 (1) In criminal matters, the Local Courts shall have
jurisdiction unless

1. the jurisdiction of the Regional Court is established under Section 74 subsection (2) or Section
74a or the jurisdiction of the Higher Regional Court is established under Section 120,

2. in an individual case a sentence of imprisonment exceeding four years or committal of the
accused to a psychiatric hospital in lieu of or in addition to a penalty or committal of the accused to preventive
detention (sections 66 to 66b of the Criminal Code) is to be expected, or

3. the public prosecution office prefers charges before the Regional Court due to the particular
need for protection of persons aggrieved by the criminal offence who might be considered witnesses or due to

the particular scale or the special significance of the case.
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! Das Gerichtsverfassungsgesetz. Section 25A Local Court judge shall give a decision as a
Criminal Court judge on less serious criminal offences

1. if they are prosecuted by way of a private prosecution or

2. if a penalty more severe than a two-year sentence of imprisonment is not to be expected.

" Das Gerichtsverfassungsgesetz. Section 28 Courts with lay judges (Schbffengerichte) shall be
established at the Local Courts to hear and decide criminal matters falling under the jurisdiction of the Local
Courts, insofar as such matters are not decided by a Criminal Court judge.
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* Das Gerichtsverfassungsgesetz. Section 24(2) The Local Court may not impose a sentence of
imprisonment exceeding four years and may neither order placement in a psychiatric hospital in lieu of or in
addition to a penalty nor order placement in preventive detention.
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! Code of Criminal Procedure of Germany Article 337.

(1) An appeal on law may be filed only on the ground that the judgment was based upon a violation
of the law.

(2) Failure to apply a legal norm or erroneous application of a legal norm shall constitute a

violation of the law.
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"** Code of Criminal Procedure of Germany Article 338(4). if the court erroneously assumed
jurisdiction.

"** Code of Criminal Procedure of Germany Article 338(7). if the judgment contains no reasons
for the decision or the reasons have not been placed on the file within the time limit applicable pursuant to
Section 275 subsection (1), second and fourth sentences;

"* Code of Criminal Procedure of Germany Article 338(5).if the main hearing was held in the
absence of the public prosecutor or of a person whose presence is required by law;
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"% Code of Criminal Procedure of Germany Article 341.

(1) The appeal on law shall be filed with the court whose judgment is being contested, either
orally to be recorded by the registry or in writing, within one week after pronouncement of judgment.

(2) If the defendant was not present when judgment was pronounced, the time limit in respect of
the defendant shall begin to run upon service of the judgment, with the exception of the cases referred to in
Section 234, Section 387 subsection (1), Section 411 subsection (2), and Section 434 subsection (1), first
sentence, where judgment was pronounced in the presence of defence counsel bearing a written power of

attorney from the defendant.
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" Code of Criminal Procedure of Germany Article 344.

(1) The complainant shall make a statement concerning the extent to which he contests the
judgment and is applying for it to be quashed (notices of appeal on law) and shall specify the grounds.

(2) The grounds must show whether the judgment is being contested because of violation of a
legal norm concerning the proceedings or because of violation of another legal norm. In the former case the
facts containing the defect must be indicated.

"** Code of Criminal Procedure of Germany Article 352.

(1) Only the notices of appeal on law and, insofar as the appeal on law is based on defects in the
proceedings, only the facts specified when the notices of appeal on law were submitted, shall be subject to
review by the court hearing the appeal.

(2) Substantiation of the notices of appeal on law going beyond what is required by Section 344
subsection (2) shall not be necessary and, if incorrect, shall not be prejudicial.

" Code of Criminal Procedure of Germany Article 351.

(1) The main hearing shall begin with submissions by a rapporteur.

(2) Thereafter, the arguments and applications of the public prosecution office as well as of the
defendant and his defence counsel shall be heard, with the complainant being heard first. The defendant shall
have the last word.
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! Das Gerichtsverfassungsgesetz. Section 76 (1) The criminal divisions shall be composed of
three judges, including the presiding judge, and two lay judges (grand criminal divisions); in proceedings
involving appeals on fact and law against a judgment of a criminal court judge or of a court with lay judges,
they shall be composed of the presiding judge and two lay judges (small criminal divisions). The lay judges
shall not participate in decisions made outside the main hearing.

(6) In cases of an appeal on fact and law against a judgment by an extended bench (Section 29
subsection (2)), a second judge must be brought in. Decisions outside the main hearing shall be made by the

presiding judge alone.
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"> German Code of Criminal Procedure Section 335.

(1) A judgment against which an appeal on fact and law is admissible may be contested by an
appeal on law in lieu of an appeal on fact and law.

(2) The court which would have been competent to decide if an appeal on law were filed after an
appeal on fact and law had been heard, shall decide on the appeal on law.

(3) If one of the participants files an appeal on law against the judgment, and another participant
files an appeal on fact and law, the appeal on law, if filed in time and in the prescribed form, shall be treated as
an appeal on fact and law as long as the appeal on fact and law is not withdrawn or dismissed as inadmissible.
Notices of appeal on law including the grounds therefor shall nevertheless be submitted in the form and within
the time limit provided and served on the opponent (Sections 344 to 347). An appeal on law against a judgment
given in an appeal on fact and law shall be admissible pursuant to the provisions generally applicable.
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