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ABSTRACT

The aim of this thesis is to study how defendants’ shackling in the courtroom deprive
defendants of their fundamental rights such as the right to a fair trial and so forth although
constitutionally presumed innocent and should be treated as such until proven guilty according to
law.

After studying Thai prison practice of defendants’ shackles, it is found that while
bringing them to the court for the hearing and back to the jail, defendants including juvenile
delinquents will be chained by corrections officers to prevent them from violence and an escape.
Moreover, defendants are still shackled even during trial regardless of security guards in the
courtroom. According to this fact it leads into the question whether this kind of using shackles
overlooks human dignity and rights guaranteed by the Constitution.

On the basis of comparative study, it shows that in Japan and Germany defendants are
not shackled during their trial in the courtroom. In other words, Japanese and German laws do not
require defendants to be chained during court’s hearing. Even though there sometimes appears
that defendants are shackled to lead them to the court judges have discretion as to removal of their
restraint in the courtroom. Similar to Japan and Germany, the United States in some states, their
legislation also gives the courts a discretionary power to order whether defendants should be
shackled during hearings. However, the courts will order to chain defendants only if reasonable
and necessary that has been rarely used.

Shackling of defendants in the courtroom is deemed to be unconstitutional and not
meet the international human rights standard set by the United Nation. As a result the thesis

would like to make at least following three recommendations to solve the problems.



(1) Provisions in the Criminal Procedure Code should be amended to prohibit from
shackling defendant during trial. If necessary to restrain them in the courtroom, the law should
state clearly about use of shackles that must be based on non-violation of defendants’ basic rights.

(2) Courts should respect for the right to a fair trial of the defendants. The judge may
exercise discretion to allow the officials to shackle defendants during hearings only if reasonable
and necessary.

(3) After prohibiting from using shackles in the courtroom special security measures

and policies such as adding extra security guards should be considered and implemented.
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be used.2. The kinds of the instruments of restraint shall be provided for by Ministry of Justice Ordinance.”
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** The United Nations Asia and Far East Institute. (UNAFEI). Op.cit. pp. 193-198.
* Section 1 No punishment Without a Law. “An act may only be punished if its punishability was

determined by law before the act was committed.”
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“ Execution of sentences law Section 88 Special Precautions
(1) Special precautions may be ordered in respect of a prisoner where, in view of his behavior or
on account of his mental state, there is increased danger of his escaping or danger of violent attacks against
persons or property or the danger of suicide or self-injury.
(4) On the occasion of short leave under escort, production before a court or transport, the use of
shackles shall also be permissible where there is increased danger of escape for any reasons other than those

referred to in subsection (1).
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* German Basic Law, Article 1 GG [Human dignity] “(1) Human dignity shall be inviolable. To
respect and protect it shall be the duty of all state authority. (2) The German people therefore acknowledge
inviolable and inalienable human rights as the basis of every community, of peace and of justice in the world.
(3) The following basic rights shall bind the legislature, the executive, and the judiciary as directly applicable
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law.
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° German Basic Law, Article 2 GG [Personal Freedoms] “(1) Every person shall have the right to
free development of his personality insofar as he does not violate the rights of others or offend against the
constitutional order or the moral law. (2) Every person shall have the right to life and physical integrity.

Freedom of the person shall be inviolable. These rights may be interfered with only pursuant to a law.”.
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* Criminal Procedure Code Section 119. [Serving Remand Detention]

(5) “The arrested person may be shackled if:

1. there is a risk that he will use force against persons or property, or if he offers resistance;

2. he attempts to flee or if, considering the circumstances of the individual case, especially the
situation of the accused and the factors hindering flight, there is a risk that he will free himself from custody;

3. there is a risk of suicide or of self-inflicted injury;

and if the risk cannot be averted by some other less incisive measures. He should not be shackled
during the main hearing.

(6) Measures required pursuant to the foregoing provisions shall be ordered by the judge. In urgent
cases, the public prosecutor, the director of the prison, or another official under whose supervision the arrested

person is detained may impose interim measures. These shall require the approval of the judge.”
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