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ABSTRACT

One of the ongoing problems in Thailand is the crime of rape or sexual abuse
committed against females, regardless of their ages, which is a violation of the universal right to
sexual freedom. Thailand’s current laws which are aimed at protecting children from being
sexually abused cannot protect them effectively despite Thailand being a signatory to the
Convention on the Elimination of All Forms of Discrimination against Women and the
Convention on the Rights of the Child, which grant women and children protection against all
forms of sexual exploitation including child sexual abuse. As a signatory to these two
conventions, Thailand has a duty to implement the essential measures stated in the national plan
to prevent such crimes.

Article 277 of the Thai penal code states that a child under 15 shall be protected
against sexual harassment. Even if the child gave consent to the acts, the perpetrator is liable to
punishment. However, based on the final clause of the article, an exemption from punishment is
provided for a person engaging in sexual acts with a child aged between 13-15 if the child had
given consent. In such a case, the court would require them to get married and the person who
initiated the sexual acts could then escape punishment. This study found that the final clause was
based on the reasoning of the Committee Considering 91" /B.E.2528 Amendment on the Penal
Code, given on 18" February B.E.2528, which decided that if the law regarded the violation of
the article as a definite offence, it would affect those who adhere to the Islamic family laws of
inheritance. Under these laws a male who has begun discharging semen and a female who has
begun menstruating, usually at ages between 12 and 16, may get married. Without the exemption,

an Islamic marriage in which the female is under 15 would render the male guilty of sexual abuse.



For this reason, the exemption clause exists in the article. The reasoning aims only at preserving
the cultural traditions of a specific group of people in the country. In principle, however, the law
should apply to all people. The committee’s reason is indefensible as the resulting loophole in the
law could be used to avoid punishment. The perpetrator could claim that the victim consented to
his action, or he might force or intimidate her into stating that she consented to it so that the court
would then allow them to get married and he could avoid being convicted for sexual abuse.

An exemption from punishment for the perpetrator would, however, aggravate the
suffering of the victim because, between the ages of 13-15, a child needs to be educated and to
become more mature. Children at this age are not very mature, so married life would be too great
a burden for them as they would not yet be aware of the consequences of marriage i.e. having a
baby. The concept of married life and the responsibility attached to it is not meant for such young
people. After getting married, they may have many problems such as obtaining work to earn
enough money for their family. Being children and not being highly educated, they will find
getting a job very difficult. They may get divorced since they did not get married willingly.
This, in turn, will become a social problem. A study of French, German, and British laws relating
to sexual offense cases found that the victim is granted complete protection by the law. There are
no exemptions from punishment for a perpetrator who is found guilty of rape, regardless of the
age of the victim. All in all, the person found guilty of rape or sexual abuse should be liable to
the penalty specified by the law and should not be exempted from punishment. Therefore,
the provision of exemption in the last clause of article 277 should be repealed so that children can

be effectively protected against sexual harassment.
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